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“Whoa Nellie. .! Drat that Doctor!” 


NE morning in Buffalo, before the 

turn of the century, a doctor started 
out bravely to make his calls in a brand- 
new horseless carriage. 


Before he had spluttered the length of 
the block, there was a trail of wild-eyed, 
rearing horses behind him, threatening to 


bolt. 


The doctor managed to complete his calls 
without mishap, but when he got home he 
did some serious thinking. Why not, he 
figured, get the same kind of insurance on 
this new-fangled contraption he'd had on 
his team of horses? Insurance that would 


protect him if anyone sued him for dam- 
ages done by the vehicle. 

He got it, after putting the proposition 
up to The Travelers, his insurance com- 
pany. And that’s how auto liability insur- 
ance was invented. In short it grew, like 
all insurance, out of a specific need for 
protection. 


How much greater that need is today. 
If scaring horses were the only worry mo- 
torists would be lucky. But with 25,000,000 
carson the road, the risk of serious accidents 
is always present. And wise motorists don't 
take any chances of being wiped out finan- 


cially. They carry automobile insurance 

Today the largest volume of automobile 
insurance is written by the same company 
that issued that first auto policy to the 
doctor. The Travelers now has thousands 
of representatives, and claim agents 


_ throughout the United States and Canada, 


ready to serve policyholders when and 
where they need help. 

Moral: Insure in The Travelers, 

The Travelers Insurance Company, The 
Travelers Indemnity Company, The Tra- 
velers Fire Insurance Company, Hartford, 
Connecticut. 
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| The "cold facts" tell the story— 


The States which are most frequently cited—New York, Massachu- 
setts and Illinois, are all included in the 


NORTH EASTERN REPORTER 





Subscribe Now With Volume 1 


Write for Complete Information 





West Publishing Co. 
St. Paul, Minn. 











1OST 


nal 
it is 


7) 
| 





AMERICAN: BAR ASSOCIATION 


JOVRNAL 





JUNE, 1936 


No. 6 














© Current Events -« 




















Criticisms and Suggestions Regarding Proposed Uniform 


Rules for the Federal Courts Invited——Copies of 
Draft to be Mailed to Association Members 


M’ BERS of the American Bar 
\ssociation are invited to submit 


view riticisms and suggestions 
lraft of proposed uni 

Rule for the Federal Courts, 
have been drafted by the Ad- 

Committee constituted by the 

ourt of the United States. 


es of tl lraft of Rules, as sub- 


tted for the opinion and specific sug- 


Bar, are being mailed 


each member of the American Bar 

sociation It is expected that the 
g completed early in 

- 

lembe1 f the Association are re- 


sted to submit their specific sugges- 


is practicable, in order 


Ss as so 
the same may be assembled, ana- 
ed, and transmitted for the informa- 
ind assistance of the Advisory 
mittee during the summer and of 


Court when it reconvenes in the 
Communications from members 


Bar Association re- 


ding the draft of Rules should be 
luplicate to the Association at 

1140 N Dearborn Street, Chi- 
go, Hllinois, and to the committees 
pointed in each federal judicial dis- 


the United States District 


separate sheet for the 


iggestions to each separate rule and 


number and line num- 


this opportunity for 


submitting views and suggestions in 
writing, through the channels of the 
\ssociation, members of the Association 
will have also an opportunity to discuss 
the draft Rules orally, at “open forum” 
sessions to be held at the Boston con- 
vention of the Association, on Wednes- 
day, August 26th. This conference for 
discussion of the draft Rules will be 
held under the joint auspices of the 
Judicial Section, the National Confer- 
ence of Judicial Councils, and the As- 
sociation’s Committee on Jurisprudence 
and Law Reform. Former Attorney- 
General William D. Mitchell, as Chair- 
man of the Advisory Committee which 
prepared the draft, will make an open- 
ing statement regarding the draft; and 
Dean Charles E. Clark of the Yale Law 
School, Reporter for the Advisory Com- 
mittee, will be present to answer ques- 
tions and make desired explanations of 


controversial points in the draft. 


These “open forum” sessions for dis- 
cussion and the offering of suggestions 
regarding the draft of Rules are likely 
to prove among the most interesting and 
useful of the many attractive features 
arranged for this year’s annual meeting 
of the American Bar Association. It is 
deemed to be especially appropriate that 
the whole membership of the Associa- 
tion shall have the opportunity to take 
part in furthering the proposed Rules 
and in offering specific suggestions for 
the improvement of the submitted draft, 
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inasmuch as the promulgation of such 
Rules for the improvement of procedure 
and practice in the Federal Courts is a 
project long advocated by the Ameri- 
can Bar Association as one of its most 
earnest objectives. The establishment 
of simplified and uniform Rules for the 
Federal Courts will, it is believed, prove 
to be an important step for the improve- 
ment of the administration of justice, 
along lines urged by the American Bar 
Association for many years. The Court 
and its Advisory Committee have taken 
an appropriate step in arranging for the 
submission of a copy of the draft Rules 
to each member of the American Bar 
Association, and the members of the 
Association will doubtless show their 
appreciation of this recognition, by 
availing themselves of the opportunity 
to support the project and offer con- 
structive suggestions for betterment of 
the draft which is being submitted for 
the consideration of the Bar in advance 
of its consideration by the Court as 
well as in advance of final action by 
the Advisory Committee. 


Annual Meeting of Ameri- 
can Judicature Society 


HE annual meeting of the Ameri- 

can Judicature Society was held 
May sixth in Washington. The Direc- 
tors’ meeting received a report from its 
committee on membership, showing 
that since last October the Society has 
gained 450 additional members. The 
depression appears to be a thing of the 
past for this Society, and it begins a 


new year with more income and en- 








couragement than before in its 
history. 

The dinner meeting was made notable 
by the presence, as speakers, of Presi- 
dent William L. Ransom of the Amer- 
ican Bar Association Mr. Arthur 
T. Vanderbilt, Chairman of the Na- 
tional Conference of Judicial Councils. 
Their addresses will appear in the June 
number of the Society’s Journal, which 
will contain also a directory of its 
membership, and a history of the So- 
ciety with a full explanation of its poli- 
cies and plans. Hon. Sam Hobbs, an 
Alabama __ representative Congress 
was also among the speakers. His ex- 
perience as a member of the House 
Committee Impeachment was told 
informally, and led up to his statement 
that impeachment is now fully recog- 
nized to be not a mode of punishment 
but one only of involuntary retirement 
for the good of the service. 

That being the case, he recommended 
a change in procedure, so that instead 
of having the Senate devote a week or 
two to an impeachment trial, it should 
of such matters through a 
small and competent committee. While 
the Senate is rarely called upon to de- 
vote time to such inquisitions, the pro- 
posed change is in line with the more 
advanced ideas in respect to involuntary 
retirement of which ideally 
should be only by a specially competent 
tribunal. The proposal is of interest be- 
cause it is novel and comes at a time 
when the British Parliament 
away with the trial of peers on felony 
charges, a consequence of Lord de Clif- 


ever 


and 


in 


on 


dispose 


judges, 


has done 


ford’s insistence upon an historic privi- 
lege. This appears to be the first 
amendment to Magna Charta, which 
was more an adjustment between crown 
and peers than a charter of popular 
rights. 

The Directors of the Judicature So- 

reelected the Hon. Newton D. 
Baker as President, Judge Clarence N 
Goodwin Chairman of the Board, 
and Herbert Harley as Secretary-Treas- 
urer. 

The Judicature 
income enables it now to send its Jour- 
nal free to all members of the American 
Bar Association’s Junior Bar Confer- 
ence, to the number of about 2,800. The 
Journal is always available to lawyers 
ask for it, and 


ciety 


as 


Society’s increased 


who without charge. 


HERBERT HARLEY, 


secretary 


Presidential Engagements 
and Appointments 
Ei President of the American Bar 

Association will attend the annual 
state 


ity, 


Bar 
New 


meeting of the New Jersey 


Association at Atlantic | 


Jersey, on June 5th and 6th, and will 
address the convention on June 6th. 

On June 18th and 19th he will attend 
and speak before the annual meeting of 
the Iowa Bar Association, at Daven- 
port, Iowa. 

He will attend the annual 
the Pennsylvania Bar Association 
Bedford Springs, Pennsylvania, and 
deliver the annual address the 
convention on the evening of June 25th. 

On June 29th and 30th, President 
Ransom will attend and address the 
annual meeting of the Wisconsin Bar 
Association, at Lawsonia, Wisconsin. 

On July 10th and 11th he will at- 
tend the annual meeting of the Alabama 
State Bar Association, at Birmingham, 
Alabama. 


meeting of 
at 


before 


The President of the American Bar 
Association has appointed Robert E. 
Lee of New York as a member of the 
Special Committee to oppose the ratifi- 


cation of the Child Labor Amendment 
to the Constitution of the United States 
Mr. Lee fills the vacancy caused by the 
death of Mr. William D. Guthrie of 
New York, Senator J. W. Simpson of 
Alabama having succeeded Mr. Guthrie 


as Chairman of the Special Committee 


The also named Mr. 
Or Los Angeles, 


Henderson, of 


President has 
Gurney E. Newlin, 
and Mr. W 
Philadelphia, as delegates of the Ameri- 
car Bar Association to the Tercentenary 


Joseph 


Exercises of Harvard University. 


Hon. Charles Nagel of St. Louis 
and Hon. Charles H. Strong of 
York, with President Ransom e+-0fficio, 
have been named as delegates of the 
Association to the on the 
the Common Law, convened 


Faculty of Law of 


New 


Conference 
Future of 
by the 
University. 


Harvard 


Unprecedented Situation Created by Withdrawal of Judges 
from Chicago Bar Association—Resolution of Judges 


and Statement by Board of Managers 


Charges 


of Political Activity Involved 


N unprecedented situation was cre- 
A ated when forty-one of the forty- 
seven judges of the Superior and Cir- 
cuit Courts in Chicago voted to with- 

from the Chicago Bar Associa- 

The action was taken at a meet- 
of the judges on May 13, follow- 
ing a notification by the Bar Associa- 
tion to a number of them to appear at 
a hearing and answer complaints as to 
their violation of Canon 28 of the Code 
of Judicial Ethics of the American Bar 
Association, by reason of political ac- 
tivities in connection with the primaries 
last April. 

Previous to the primaries the Board 
of Managers of the Bar Association 
had sent out a communication to the 
judges calling particular attention to 
this Canon as representing the standard 
of judicial propriety. Complaints filed 
with, the Association that it 
had been disregarded in some instances 
and the action of the Board of Man- 
agers followed. According to the 
Board’s_ statement judges whose 
conduct had been criticized had already 
appeared. The notification to four others, 
however, precipitated a series of un- 
expected events. These judges an- 
nounced that they would not attend the 
hearings, and made the following tart 
reply to President Herbert M. Laut- 
mann: 


draw 
tion. 


ing 


indicated 


two 


“Without discussing the propriety or 
impropriety of a judge’s participating 
in political action, the far more serious 


public question raised by 5 


the monstrous proposition that a group 
of lawyers, who happen for the mo- 
ment to be the board of managers of a 
usurp the right 
any 


ur letter, is 


bar association, may 
to dictate to, control or discipline 
judge before whom these lawyers are 
attendance as the paid 
of litigants seeking j 


in almost daily 
representatives 
tice. 

“The peremptory com! 
and appear for trial, contained in your 
letter, is a threat to every judge—not 
even veiled by common courtesy. It is 
a direct attempt to intimidate the judges 
of this county.” 

The 
Bench 
judges were in 


almost the entire 
Forty-three 


meeting of 
quickly followed 
attendance and all but 
two voted for resolution to “with- 
from the Bar Association. 
a more conciliatory 
ired more time 
the As 
done, before acting 
Four judges were absent. The 
the body, how 
in doubt 


the 
draw” One 
of these suggested 
course and the other de 


to ascertain exactly what Bar 


sociation had really 
over- 
whelming sentiment of 
ever, was not for a moment 
and the 
adopted : 

“The board of of the Chi- 
cago Bar Association fit t 
take it upon themselves to discipline 
certain of the judges of the Circuit and 
Superior for conduct 
not involving their judicial duties. 


“The 


following resolution was 
managers 


have seen 


Courts alleged 


judges of these courts support 





anating 
subject of 


politics 


istory 
ciation has steadfastly 
tte a high standard of 
this 


past it has 


stration 1 com- 

advised 
jualifications 8) 

ng judicial office 

with the 


rules of c 


bench in 
yurt, prac- 
lure. Through its Com- 
Judiciary and Board of 
Association has many 
l and com- 
lividual 


d cnarges 


conduct of in 
been quick to defend 
ustly 


accused. It has 
condemn misconduct or 
standards of ju- 
and investiga- 


conducted 


true 
learings 
from time 
ny judges have attended 
e Association has re- 
achment of partisan 
independence of the 
well known to the 
number of the 


ve been anxi 


-andidates 
itteemen From time 
the judges have indi- 


be grateful if 


rican Bar Associa- 
nendation of 

f Justice of 

illiam Howard 

n, adopted Canons of 

oe 


’ 
1¢ were Col sidered 
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and approved by the Judicial Section 
of the American Bar Association com- 
posed of judges from all states of the 
Union. Among others the 


following canon was adopted: 


American 


“PARTISAN POLITICS 


“ ‘While entitled to entertain his per- 
sonal views of political questions, and 
not 
rights or opinions as a citizen, it is 
inevitable that 
warped by political bias will attach to 


while required to surrender his 


suspicion of being 
a judge who becomes the active pro- 
moter of the interests of one political 
party as against another. He should 
avoid making political speeches, mak- 
ing or soliciting payment of assess- 
ments or contributions to party funds, 
the public endorsement of candidates 
for political office and participation in 
party conventions. 

“*He should neither accept nor retain 
a place on any party committee nor 
act as party leader, nor engage gen- 
erally in partisan activities.’ 

“The last sentence was adopted by 
amendment in 1933. 

“On March 12, 1936, the Board of 
Managers of the Chicago Bar Associa- 
tion sent a communication to all of the 
judges of Cook County setting forth 
verbatim this canon and deprecating 
public appearances by radio broadcast 
or otherwise of members of the judici- 
ary on behalf of party candidates and 
partisan politics. The Board’s action 
was published in the March issue of 
the Chicago Bar which was 
sent to every member of the Associa- 
tion. No lawyer or judge voiced any 
criticism of the principles laid down in 
that canon or in the action of the Chi- 
cago Bar Association in inviting atten- 
tion to it. On the contrary, many 
expressions of approval were received. 
It was welcomed by many members of 
the bench whose conduct in respect to 
partisan political appearances has been 
exemplary and who have never been 
known to violate the principles declared 
by the canon. It is to the great credit 
of such judges that by their efforts to 
keep the judiciary out of politics and 
by their high character and splendid 
service as judicial officers they have se- 
cured public approval and have been re- 
elected to the bench. The bar has never 
failed to support such judges. 

“After the Primary Election 
plaints were received by the Associa- 
tion of apparent violations of the prin- 
ciples laid down in the canon. 

“The standard of judicial conduct set 
forth in this canon expresses the best 
considered opinion of the bench and bar 
over many years and it appeared to 
the Board that alleged violation of it 
by members of the Association would 


Record 


com- 


if true seriously undermine the stand- 
ards so arrived at and confidence of 
the public in the independence of the 
judiciary. The Board of Managers 
under the By-laws of this Association 
is charged with the duty of consider- 
ing misconduct by its members regard- 
less of whether they be judges or prac- 
ticing lawyers. Certainly the fact that 
the member complained of is a judge 
should not exempt him from responsi- 
bility for his own misconduct so far as 
his membership in this Association is 
concerned. On the contrary it would 
seem that a judge should welcome an 
opportunity to establish his adherence 
to the accepted standards of the high 
office entrusted to him by the people. 

“The Board, therefore, concluded in 
pursuance of the usual practice to hold 
a series of hearings in order that those 
complained against might be fully heard 
as to any evidence they desired to sub- 
mit or any arguments or viewpoints 
that they wished the Board of Managers 
to consider. A notification in writing 
was sent to a number of judges setting 
forth the resolution and the nature of 
the evidence constituting the complaint, 
and requesting that as members of the 
Association they submit an answer 
thereto and attend before a meeting of 
the Board of Managers. This was all 
in accordance with the well established 
practice and procedure of the Bar As- 
sociation. It is to be regretted that 
the resentment of a few judges who are 
charged with having engaged in polit- 
ical activities, and who object to being 
questioned thereon, should have 
scured the real issue in which the pub- 
lic is interested, which is whether 
judges should be permitted to indulge 
in political activity in violation of the 
canon of judicial ethics. 

“No judge has been put on trial: The 
Association has no power to try judges 
except in disbarment cases. The As- 
sociation is merely holding hearings on 
the conduct of members of the Asso- 
ciation with respect to their conformity 
or non-conformity with the canons of 
ethics. As is the Association’s custom 
such hearings are conducted privately, 
the Board reserving decision as to the 
course of action to be pursued until 
after the facts have been fully ascer- 
tained and arguments heard. Under 
the Association’s By-laws it is within 
the province of the Board of Managers 
to consider the conduct of members 
whenever complaint is made concern- 
ing them in relation to the Association 
or in relation to the profession. It is 
clearly the duty of the Bar Association 
confirmed by long established precedents 
to hear complaints as to judicial con- 
duct in violation of the principles set 
forth in f Judicial Ethics 


ob- 


Canons of 
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whether or not the judge complained 
of is a member of the Association. 

“Two judges have already been heard 
and the Association will continue to 
hear any complaints submitted to it and 
take such action thereafter as the facts 
and circumstances warrant. 

“The principles which the Bar Asso- 
ciation seeks to invoke were well stated 
by the Honorable Russell Benedict, then 
a Justice of the Supreme Court of New 
York, in an address before the New 
York State Bar Association on Janu- 
21, 1922, prior to the formulation 
From 


ary 
of the Canons of Judicial Ethics. 
this address we take the liberty of quot 
ing 

“Tf it be true that the proper admin- 
istration of justice in this country de- 
mands, by reason of present-day condi 
that the official 
conduct of judges be governed by rec- 
ognized and settled standards of pro- 
priety, it is surely timely and proper 
that the members of the bar display 
moral courage sufficient to express 
openly the views which they hold and 
often express quite freely when out of 
court, concerning judicial 
It frequently occurs that in the par- 
ticular case the offense does not rise to 
the grade of an impeachable or indicta- 


tions, personal and 


misconduct. 


AMERICAN Bar ASSOCIATION JOURNAL 


ble crime. It is obvious that a judge 
may often be entirely unfit to admin- 
ister justice although under the law he 
cannot be impeached. 

“Judges should not take an active 
part in political campaigns, either by 
appearing on the platform for public 
discussion of partisan issues or by pub- 
lishing their political sentiments for the 
benefit of candidates or in aid of a polit- 
ical party or Any 
observance of this rule instantly lowers 
the judge, 
is a member, in the respect of think- 


faction. breach of 


if not the court of which he 


ing men and women in the community. 
Judges are not chosen by reason of a 
public desire to place politicians on the 
Bench, but in order that justice may be 
impartially administered 

Herpert M. Lat HARLES 
M. Tuomson, Hayes McKinney, Ir- 
WIN T. GitrutTH, HENRY P. CHAND- 
LER, Wittarp L. Kinc, Henry A. 
GARDNER, JosEpH FE. Fircu, Grorce I. 
HAIGHT, ALBERT | JENNER, JR, 
GEORGE FE, ©. Jounson, M. B. Ken- 
NEDY, Liroyp D. Heru, Wittiam H. 
KinG, Jr., Harry C, KInNE, CHARLES 
Leviton, Witt1AM McKINLEeEy. 

Board of Managers of the 

Chicago Bar 
1936. 
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Periodic Letter Service for Association Members Now 
Under Consideration—Reactions to the Suggestion 


HE American Bar Association has 
Bente consideration the establish- 
ment of a periodic Service Letter for 
its members, as a means both of assist- 
ing them in their professional work and 
of maintaining a and more 
with its members 
throughout the country. This idea 
manifested itself in Plan Three as re- 
ported by the Coordination Committee 
to the Los Angeles convention last July 
(See Annual Report for 1935, 
566-571); and the definite steps now 
under consideration are regarded as an 
integral and essential part of the plans 
of the Coordination Committee for mak- 
ing the American Bar Association more 
useful, and even indispensable, to the 
average lawyer. 

The matter has been studied 
during the present Association year, to 
see what could feasibly be done within 
present Association resources and mem- 
bership, and what would be likely to 
be of interest and practical assistance 
to the average practicing lawyer. In 
this survey, the President of the Asso- 
ciation and the Coordination Committee 
have had the aid of the experience of 
Mr. Henry S. Fraser, of Syracuse, New 
York, prepared 
letter the 


closet 


frequent contact 


pages 


further 


who has the service 


instituted by Onondaga 


County Bar Association and that in- 
augurated by the New York State Bar 
Association, for which he is the legis- 
lative reporter and representative of 
that State Association at all 
of the New York State Legislature. In 
order to make the matter concrete and 
to elicit criticisms and suggestions, as 


sessions 


well as an expression of opinion from 
the membership, an illustrative form of 
a Service Letter was developed and sent 
to all members of the Association. 
Under the circumstances, this experi- 
mental letter could be no than 
indicative, the organization 
necessary to obtain the desired type of 
material immediately has not been de- 
veloped. In particular, it did not at- 
tempt to give the information and fore 
matters of 


more 
because 


casts as to _ legislative 
particular interest to lawyers, which 
should be an important part of the 
periodic service to the profession, if the 
same is established as a regular feature 
of Association work. The time element 
likewise was not made effective in this 
“sample.” 

The experimental letter, as out 
about May first, was in “loose-leaf’’ 
form, classified so as to permit selec- 


sent 


tion and grouping of sheets by subjects 
as later issues appear, and so arranged 


as to facilitate the upplying and use 
frequent indice The tentative plar 
also contemplates the availability of 
“binder” in which the sheets can be 
preserved for reference as desired, an 


from which obsolete sheets can be di 


not 
would be duplication or overlap 
I 


carded. It 
there 


ping ol 


contemplated that 


the AMER 
JOURNAL al 
Pul 


than one 


4 
material, between 


CAN Bar ASSOCIATION 
the Service Letter if inaugurated. 
lication at intervals of less 
month, at 
of the year, has been proposed. 
In submitting the project 
opinion and suggestions ot 


President 


least during certain months 
for th 
Association 
Ransom said: 

that the Americar 
itute a periodic 


as a part 


members, 
“ls at 
Association inst 


desirable 
Bar 
service letter to its 
of membership privileges without addi- 


members, 


tional dues, covering Court decisions of 
general interest, the more important rul- 
Federal commis- 
sions, the new laws and the bills pend- 


ings of boards and 
ing in the Congress affecting the lav 
and the administration of justice, a1 
similar matters useful to the lawyer 
general practice? Obviously, it would 
not be practicable or desirable that such 
a service letter be made exhaustive in 
any branch of law. Many of the larger 
law firms throughout the Country sub 
scribe to excellent 
mercial cover compre- 
hensively various branches of the law. 
“Any undertaken by the 
(merican would nec- 
essarily be designed for the lawyer in 
general practice, who does not have the 
benefit of the existing services supplied 
would neces- 


some of the con 


services, whicl 
project 


Bar Association 


by private concerns. It 
sarily be selective in nature, very con 
cise, and furnish 
promptly to the general practitioner the 
kind and extent of information he can- 
not afford to do without. Useful de- 
cisions would be digested and sent out 


prepared so as to 


prior to their appearance in the advance 
sheets. For comprehensive data in their 
respective fields, specialists would rely, 
as in the past, upon the various com- 
mercial services and upon such bulletins 
as are furnished by Sections of the As- 
Section 


sociation to members paying 
dues. 
“Decision as to what 


information w¢ 


type of service 
uuld be most useful t 
Association can be 
trial further ex- 
The first question is whether 
such a project undertaken 

all. If so, it can and should be staffed 
and l. I am strongly of the 
opinion that the Association ought 


members of the 


made only after and 
perience. 


should be 
organize 
co what it can to be of 
tical benefit to 
for dues paid, and that a much closer 
relationship between Association 
and its right. This 


greater prac- 
its members, in return 
the 


members is their 





erical 


riodi« 


a part 
addi- 
ns of 
it rul- 


mimi 
pend 


would 
t such 
ive in 
larger 


col 


mpre 


: law. 


t] 
nec 
er 


re the 


pplied 


1eces 
cor 
irnis! 


“r the 


- Can- 


il de 
it out 
vance 
their 


cessary part Of any pro 
cing membership useful 
le to the average lawyer 
and quality of such a 
and the frequency with 

be issued, would depend 

command, from 

he United States.” 

hope that the ex- 

sent out “may serve as 

expression of your views 

such a service should be 

the Association, and as to 

information service is 

the maximum assistance 

to the great number of Association 
members, parts of the country. 
We earnestly invite a frank and full 
opinion, with specific sug- 


be made by the 


expression 

gestions. Decision will 

\ssociation in the light of the replies 
received.” 

meeting ol the Execu- 

in Washington, the ad- 

practicability of the proj 

ssed; and steps were taken 

m and report upon a def 

the light of the 


the membership. 


replies 
received f1 
‘he volume and quality of the replies 
received from the members of the As- 
sociation have been altogether beyond 


expectations. Many helpful suggestions 
have been made and are under con 
ideration. Fewer than ten per cent of 
the replies have opposition 


doubt as to the project. 


expressed 


In replying to those who have writ- 
ten in approval of the project, the 
President of the Association has said: 

“The response has been impressive 
and most encouraging. I thought we 
lid pretty well, in eliciting responses 
from members as to the Bar organiza- 
tion plan last fall, but that record is 
Particularly the lawyers 
cities and towns are en- 


now exceeded 
in the smaller 
thusiastic for such an aid to them in 
their professional work. I have felt 
yur membership would wel- 
stablishment of such a serv- 
Association needs such a 
means of direct and frequent communi 
cation with each of its members. 
“If the American Bar Association is 


to establish 


Service Letter, it must be 
st competent and accept- 
The suggestions received 
embers, by way of com- 

wir experimental letter, are a 
great help The project is now receiv- 
ng the necessary technical and editorial 
onsiderati in the light of the replies 
received f our members really want 
this kind « 
tion, I feel confident that it will be 


established, by the action of our Boston 


A\ssocia- 


mventior I oonert 


CURRENT EVENTS 


Change in Ohio Judicial 
Election System 


HE Supreme Court of Ohio has up- 
held the recently enacted bill requir- 
ing candidates for common pleas judge- 
ships to designate which terms they are 
seeking instead of running in a general 
field. As a result eight Cuyahoga County 
judges seeking re-election will not be 
rivals in a general election this fall but 
will oppose many new candidates. 
Formerly all candidates for common 
pleas judgeships entered one race for 
the office available and all terms com- 
menced on January 1, except one term 
set forth in the Ohio Constitution, 
which started on February 9th. Under 
the new law passed by the Ohio Legis- 
lature March 11 for all counties having 
more than one common pleas judge, 
each open judgeship is declared to have 
its own term. In Cuyahoga County the 
first term will begin January 1, the sec- 


ond January 2 and the others on 
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succeeding days ending January 8. By 
declaring which term he seeks an in- 
cumbent judge will not run against any 
of his colleagues and likewise a new 
comer will run against one incumbent 
instead of 8. 

The Committee on Judiciary and 
Legal Reform of the Cleveland Bar As- 
sociation last year recommended that 
the Association endeavor to obtain the 
enactment of such a bill. The recom 
mendation was adopted by the Execu- 
tive Committee. The bil! was intro 
duced and enacted by the General As- 
sembly. The constitutionality of the 
act was attacked, but the Ohio Courts 
upheld the bill. 

Proponents of the change argue that 
the plan set forth for the election of 
judges will, to a greater degree, enable 
the electors to single out both the judge 
with the good record and the judge with 
the poor record. Objectors declare that 
the law will tend to perpetuate the sit- 
ting judges in office. 


Executive Committee Recommends Appropriation to Ex- 
tend Certain Activities of Department of Justice 
Defines Powers and Duties of Committee on 
Unauthorized Practice— Other Business 
Transacted 


HE Executive Committee, at its 

meeting in Washington on May 4, 5 
and 6, adopted a resolution recommend- 
ing to Congress “the enactment of ap- 
propriate legislation to authorize, and 
to provide funds for, an extension of ac- 
tivities within the Department of Jus- 
tice: 

“1. To provide a clearing house of 
information concerning all useful 
methods of crime control. 2. To extend 
the present useful and effective work 
of training officials to include training 
for other activities in the administra- 
tion of criminal justice. 3. To encour- 
age and promote more effective co- 
operation of Federal, State and Local 
Agencies engaged in the administration 
of criminal justice, insofar as the State 
and local agencies desire such coopera- 
tion; and 4. To conduct such surveys 
as may become necessary to facilitate 
the administration of criminal justice.” 

The Executive Committee at this 
meeting also adopted the following reso- 
lution defining the powers and duties of 
the Association’s Committee on Un- 
authorized Practice of the Law: 

“(1) That in response to a general 
and insistent request therefor by local 
Bar Associations, their officers and com- 
mittees, the Association’s Committee on 
Unauthorized Practice of the Law be, 
and it is hereby, authorized and di- 


rected, in the interests of the courts and 
the public and for the betterment of the 
administration of justice, to 

“(a) Encourage more active interest 
and better and more effectively directed 
action by State and local Bar Associa- 
tions and their committees for the elim- 
ination of unauthorized practice of the 
law, in respects harmful to the public; 

“(b) Make more generally and 
readily available to State and local Bar 
Associations, their officers and commit- 
tees, the knowledge and benefit of the 
experience of the American Bar Asso- 
ciation’s Committee and the informa- 
tion which this Association has gath»red 
relative to unauthorized practice of the 
law; 

“(c) Under the direction and au- 
thority of the President of the Associa- 
tion, to counsel and assist in litigation 
which State and local Bar Associations 
or their committees institute or prose- 
cute; and to do what is practicable to 
obviate undesirable, unnecessary, or 
cumulative litigation in this field: 

“(d) Carry out the declared policy 
of the Association respecting legislation 
upon the subject of the practice of the 
law, oppose legislation contrary to such 
policy, and advocate the repeal of sta- 
tutes contrary to such policy, as from 
time to time declared. 

“(2) That this resolution be brought 
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suitably to the attention of State and 
local Bar Associations.” 

The Executive Committee also adopted 
a resolution, on recommendation of the 
Committee on Commerce, authorizing 
that committee to apppear before the 
appropriate committees of Congress 
and, in the name of the Association, 
present certain views with respect to 
the bill pending in Congress to revise 
the Federal Food and Drugs Act (S. 5) 
and bills to amend Section 2 of the 
Clayton Act (S. 3154 by Mr. Robinson 
and H. R, 8442 by Mr. Patman). 

With respect to the proposed revision 
of the Federal Food and Drugs Act, 
the Commerce Committee, in its report 
to the Executive Committee, reiterated 
its approval of the public purposes and 
of the bill, but in- 
amendments, mainly 


general principles 
sisted that certain 
of an administrative nature, were highly 
desirable. As to the two bills to amend 
Section 2 of the Clayton Act, the Com- 
mittee expressed the view that, if they 
are to be passed by they 
should be revised in pursuance of the 
following (among other) guiding prin- 
ciples: First, the statute should ex- 
pressly run against the buyer 
knowingly induces a prohibited price 
discrimination, as well as against the 
seller who makes it. Second, the statute 
should strictly conform to the funda- 
mental rule of evidence in Anglo-Saxon 
law that a citizen is deemed innocent of 
law violation unless and until he has 
been proved guilty thereof. Third, the 
statute should contain no provision 
which arbitrarily requires uneconomic 
business conduct or which arbitrarily 
prohibits economic business conduct 
The Executive Committee 
proved an appropriation of $3000 for 
the further publication of “Legal Notes 
on Local Government,” by the Section 
on Municipal Law; approved the plan 
of the Committee on American Citizen- 
ship for ‘ contest, 
to be conducted through the 
Colleges and Normal Schools of the va- 


Congress, 


who 


also ap- 


‘a nation-wide essay 
Teachers 


rious States,” with a view of promoting 
education in the fundamentals of the 
American Government; approved the 
form of a resolution and outline of the 
report to be presented to the Boston 
meeting by the Committee on Adminis- 
trative Law; provided for a Special 
Committee on Customs Law, the mem- 
bers to be appointed by the President; 
received report of the Special Commit- 
tee on the Bequest Award, of 
which Dean Roscoe Pound is chairman, 
announcing that the prize had been 
awarded to Mr. George Grayson Tyler 
of New York City; and attended to 
much routine and 
administrative nature. 

A committee, by Mavor 


son of Philadelphia, appeared and 


Ross 


other business of a 


Wil 


pre- 


headed 


sented an invitation to the Association 
to hold its next annual meeting in that 
city. 
The 
Criminal 
national and 
Legal Education and Admissions to the 
Bar held formal meetings in Washing- 
ton during the week while there were 
informal meetings of Council members 
from other sections who were present. 


Sections on 
Inter- 
and 


the 
Insurance 


Councils of 
Law, Law, 


Comparative Law 


Several committees also held meetings. 


GEORGE GRAYSON TYLER 


Winner of Ross Bequest 
Award 
HE Special Committee to examine 
the essays submitted in the contest 
under the Ross Bequest, composed of 
Dean Roscoe Pound, Hon. George T. 
McDermott and Hon. Henry Upson 
Sims, reported to the Executive Com- 
mittee at Washington that the prize 
had been awarded to No. 59. A check 
by the Executive Secretary showed that 
the author of the essay was Mr. George 
Grayson Tyler, of New York City. 

The winning essay will be read by 
Mr. Tyler at the Boston meeting. The 
subject assigned to the contestants was 
“The Origin of the Rule-Making Power 
and Its Legislatures.” 
There were thirty-one competitors in 
the contest. 

Mr. Tyler was born in Bellaire, O., 
in 1906; was graduated from Hamilton 
College in 1927 with the [ 
A. B.; was graduated from Columbia 
Law School in 1931 with the degree of 
LL. B.; was appointed Fellow in the 
same school for a year and received the 
degree of LL. M. in 1933; specialized in 
tax law in his postgraduate work at 
Columbia 

Was later appointed an attorney in 
the Tax Section of the Agricultural Ad- 


Exercise by 


degree ot 


justment Administration in Washingto: 
D. C., and worked on the administra 
tion of the processing taxes in the fal 
of 1933; in the spring of 1934 was ay 
pointed an attorney in the office of 

General Counsel to the Secretary of tl 


Treasury and assisted | 
well Magill in legislative 
nection with tl 


rofessor Ro 
work in cor 
Act of 1934 
associated 
Gersdorft 


York City 


Revenue 
has been 
with the firm of Cravath, de 


Swaine and Wood New 


Service Letter of New York 
State Bar 

Be R date of May 18th, the Serv 

ice Letter issued by the New York 

State Bar Association made the follow 

ing report to 


{ 
since May, 1934, 


its members, concerning 


activities of the association as to legis 


lation affecting the Bar and the adminis 
tration of justice 
“The 159th 


Legislature ad 


annual session of the 
uurned on May 13, 1936 
Fourteen circular letters, exclusive of 
the present final letter, have been mailed 
by the tive Reporter to every 
member of the York State Bar As 
secretary, 


Legisla 
New 
sociation, to the president, 
and chairman of the legislative commit 
tee of every local and county bar asso 
ciation in the State, to the judges of the 
Court of Appeals, to all justices of the 
Supreme Court and Appellate Division 
and to every member of the Legislature 
The circular letters have been published 
each week on the front pages of the 
New York Law Journal and the West 
chester Law J urnal, and extracts there 
in numerous othe 


New 


from have appeared 
and outside of 


places both within 
York State. 

i“ opies of every bill digested in the 
circular letters have been mailed each 
week to the 
and county bat 
This 
could be routed to the 
tees of the local 
and action prior t 
in the Legislature. More forty 
local and county bar associations have 
regularly sent to the Legislative R« 
porter the 


ts of taken by 
such associations on pending 


president of local 
association in the State 
that such bills 
proper commit 
for study 
» the taking of a vote 
than 


every 


has been done so 


tions 


associa 


t 
resul action 


bills. It 


the case of each bill acted upon 


local result of 


association, the 
+} 


action was transcribed by the Legisla 


tive Reporter upon a separate letterhead 
and transmitted immediately to the in 
the bill in each house, the 


to whicl 


troducer of 
chairman of the committee 
each bill had been referred, and in du 
plicate to the governor’s counsel. In 
the cases of the bill requiring women t 
perform jury service and of the bill re 
quiring the licensin; f collectior 
agencies, both of whic! 
passage, the actior 


failed of fina 


he local bar asso- 
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municated in each case 
every member of the Legislature. The 
Reporter also appeared at 
the crime bills and the 


ms was Con 


gislative 
hearings 


collection agency bills, recording on 
both occasions the action of the local 
and county bar associations in respect of 
such measures.” 


Washington Letter 


Advancing Revenue Fraud Cases 


bee n joined, in 


fraud under the 


riven 
t tl 


cedence d r hea vr a 


irliest 


i« 


practi expedited 


rrocedure 


the i, © 4341, 


ecently was reported to 


its Judicia 
— mm)? 
Rep 2021. 


Rural Electrification 


approval 
2402 


, >. 3483, 1 


Sens 


rt which t 
re ced ng 


t $40,000,000 


per 


ear for the next ten years for loans 


to encourage rural use of electricity 
d plumbing 


at $10.000 per year 


office ten 
making loans 


would be given to states, te 


years. 
rritories, 
] districts 


LILY iS, 


+ “inal ‘ 
municipalities 
nonprofit, limited 


7 
althe 


cooperative 


} o 
ugh loans 


vidend as ations, 


persons 
rations. Not to exceed 85 cent 


iy be lent generating plants and 


lectric transmission lines, which loans 


ill be amortized 


25 years. Loa 


over not to exceed 
s for wiring premises 
1 acquisition and installation of elec- 
and 


equipment are 1 


rical lumbing appliances and 
Yt to exceed five years. 


loans, 
1937, 


those 


Tune 30, 


Time for payment of 
hich are made 

ay be extended by the administrator, 
not to 


generating or line construction; or not 


exceed five years in respect to 
ears on wiring and ap- 
pliance loans. The 
hall be the same as that payable by 


he government on 


ore than tw 
rate of interest 
its own obligations 


hich are to run for 10 years or more 


and which have been issued during the 
last preceding fiscal year. 

Defeat of Frazier-Lemke Bill 

The Farmers’ Farm Relief Act, com- 
monly known as the Frazier-Lemke 
Bill, was defeated in the House after 
having been forced out of committee by 
a petition of 218 members. 
on the vote to determine passage of the 
bill only 142 cast in its 
favor, there being 235 against it. Had 
this measure passed, it would have made 
possible the issuance of $3,000,000,000 
in new currency secured by loans made 
by the government on farms and, as 
originally proposed, including loans on 
livestock through chattel-mortgages. 

There are rumblings to the effect that 
the hard fight put up by the proponents 
of this bill may not be over; and hints 
that political repercussions may follow 
for some members of the House. This 
measure was attacked by its opponents 
chiefly because of its inflationary ele- 
ment; and those favoring it contended 
that it would preserve the homes of the 
nation’s farmers. 

Chairman’ O’Connor, of the Rules 
Committee which was forced to permit 
this bill to come to a vote by the peti- 
tion of the 218 members, in speaking of 
its having been killed for this session 
of Congress, at least, described that cir- 
cumstance as “the most reassuring mes- 
sage given to the country by this ad- 
ministration.” He continued, “It defi- 
nitely assures that there will be no in- 
flation. If big business has been waiting 
for evidence to restore the confidence 
they talk about, this should be one big 
evidence of the stable attitude of this 
administration.” 

Congressman Lemke promptly stated 
that he would reintroduce the bill as 
amended and that, if the session should 
last long enough, the Agricultural Com- 
mittee would be asked to hold hearings 
on it. And he said, “After the House 
discovers its mistake, I hope it will re- 
pent.” The following day he introduced 
a bill: 

H. R. 12715—“to liquidate and re- 
finance agricultural indebtedness at a 
reduced rate of interest by establishing 
an efficient credit system, through the 
use of the Farm Credit Administration, 
the Federal Reserve Banking System, 


How ever, 


votes were 


and creating a Board of Agriculture to 
supervise the same;”’ which was re- 
ferred to the Committee on Agriculture. 


Contempt of Courts by Press 


Petitions for certiorari, Nos. 965 and 
966, filed recently in the United States 
Supreme Court, were denied on Monday, 
May 25. They involved a case from 
the Court of Appeals of Maryland, In 
re Lee (David), 183 Atlantic 560, 
which that court decided February 5, 
1936. 

The petitioner was a Washington 
newspaper reporter who, in connection 
with a criminal trial in the Circuit 
Court of Montgomery County, Mary- 
land, was accused of making and pub- 
lishing reports purporting to make dis- 
closures as to a private conference of 
the judges of the court in chambers on 
an issue to be determined by their ver- 
dict and stating a conclusion alleged to 
have been reached in such conference, 
thus embarrassing and obstructing the 
administration of justice. 

This recalls the case, South Dakota 
v. The American News Company, et al., 
decided by the Supreme Court of that 
State April 24, 1936, as yet unreported, 
which involved a different type of con- 
tempt, and resulted in a different ruling 
by the States’ highest tribunal. Therein 
the Supreme Court of South Dakota 
disagreed with the lower court’s view 
that the publications involved, which 
concerned a criminal case, were reason- 
ably likely to obstruct the administra- 
tion of justice, although agreeing with 
the finding that the news reports were 
intentionally false and that the editorial 
denouncing the presiding judge held 
him up to ridicule and public disappro- 
bation. 

The court declared its recognition of 
the needs both for “a free and unfettered 
press” and for protection of the. judi- 
ciary against “vituperative abuse” in 
the press; and stated: “We feel that we 
best promote the public welfare by 
erring in the decision of so close a 
question as is here presented (if we err 
at all, as very possibly we do) in favor 
of the defendants rather than against 
them.” 

In regard to the ethics of the situa- 
tion, the court said: “The public in- 
terest will be much better served if the 
newspaper will permit the courts to 
conduct pending matters without inter- 
ference, reserving and exercising fully 
and freely the right fairly to criticise 
and comment, in decent and temperate 
language, when the case is fully con- 
cluded. We think no one will be readier 
to agree with this view than the great 
mass of able and conscientious news- 
paper men, who have regard and re- 
spect not only for the courts but for the 
ethics of their own profession.” 
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AMERICAN LAW INSTITUTE HOLDS FOURTEENTH 
ANNUAL MEETING 


inal D1 


ifts of Two Volumes of the Law of 


Property and of One on Restitution and Un- 


just Enrichment Approved for Publication—Proposed Legislative Acts on the Draft 
ing of Which the Institute Is Now Engaged—Chief Justice Hughes and Presi- 
dent Pepper Pay Tributes to George W. Wickersham — Welcome Letter 
from President Roosevelt—Institute Itself Restated in Reports of Direc 
tor Lewis and of Mr. Goodrich, Adviser on Professional Relations 


Large 


Attendance—Restatement of Conflict of Laws Being 


franslated Into French by French Scholars, with Approval 


of Institute — Additional Tentative 


Draft on Torts 


Discussed 


from time to time, in 
of restating the common law, to re- 
\merican Law Institute, for the bene- 
ho still seem to misunderstand “the 
accomplished by the Restatement” and 
vho understand the object, but would 

for it something very different. 
festatement of the Institute itself was 
recent meeting in the concluding part of 
Director William Draper Lewis and 
n the report of Mr. Herbert F. Goodrich, Adviser 
m Professional Relations. Fortunately none of the 
familiar difficulties of restatement were encount- 
ered. The principle which has guided the Insti- 
tute from the beginning is perfectly clear, viz: to 
restate the law as it is; to express “that which is 
regarded as the rule which would be today followed 
by a majority of our courts in any case presenting 
facts making the rule applicable.” And the appli- 
cations of the principle to the task in hand are clear 


id consistent 


be necessary 


the report 


But Director Lewis points out, adherence 
to this central idea does not imply either the desire 
the danger of giving a hard and inflexible char- 
les that should be flexible. On the con- 
trary: “Have we not,” he asks, “by making clear 
of that which even our critics admit in 
the great majority of cases is existing law given 
to those who desire to change or modify the law as 
stated a starting point from which they can, ac- 
ording to their opinion, attack it as a statement 
f existing law or, admitting its correctness in that 
that it is not adapted to some or all 
tions to which it ostensibly applies?” 
h points out more at length that the 
attempting to formulate an ideal 
stem of law, and then proceeds to show in detail 
vhat the Institute has actually been doing during 
the last thirteen years. 

This restatement of the Institute, while no 
loubt worth while, was merely an incident of a 
was fairly packed with the records 
of distinguished performance. Final drafts of three 
idditional Restatement—the first 

vo volumes of the Law of Property and the vol- 
and | EK nrichment—were 
publication. In addition, the tenta- 
portion of the Law of Torts was con- 


icter to ru 


statements 


respect, s] 
~ the situ 
, 
\Iy (,00dT1 


nstitute is not 


meeting which 


olumes of the 


ume on Restitution njust 
approy “| tor 


lraft of a 


sidered. With the approval of the Final Drafts 
submitted, as Director Lewis pointed out, the work 
on twelve volumes of the Restatement is completed. 
But other and equally important work looms ahead. 
The Director’s report stated that the Council and 
the Executive Committee had decided to undertake 
the restatement of major portions of the law of 
Security—using for the work the separate fund 
which the Carnegie Corporation had made available 
for the Restatement when a plan for its expenditure 
satisfactory to the trustees had been submitted. 

As further emphasizing the forward-looking 
character of the Institute, the Director spoke of the 
acts on the drafting of which it is now engaged— 
the Aeronautical Flight Act, the Act relating to 
Truth as a Defense in Civil Libel; the Property 
Act, on which a good deal of necessary preliminary 
work has been done and which is said to be the 
most ambitious in this class of undertakings; and 
the proposed Act on Contributions between Joint 
Tort-Feasors, which the group working on Torts 
unanimously agrees is necessary to bring the law 
on this particular topic into harmony with mod- 
ern conditions. In this connection he outlined plans 
which had been adopted for cooperation with -the 
National Conference of Commissioners on Uniform 
State Laws in the drafting of legislative proposals. 

Of the suggestion, made in his report last year, 
of the creation of a Code of Criminal Justice, using 
the term in its broadest sense, as a possible future 
activity of the Institute, the Director said: “The 
undertaking proposed is a very large one. I can- 
not state whether it will be possible for us to 
obtain the necessary financial support, but I can 
assure you that this important matter is not being 
neglected.” 

The Annual Meeting this year was one of the 
best attended on record and there was every evi- 
dence of the undiminished enthusiasm of the mem- 
bers for the work in which they are engaged. It 
was opened by President George Wharton Pepper, 
who had been chosen to fill the vacancy caused by 
the death of President George W. Wickersham. 
Notable tributes were paid to Mr. Wickersham by 
Chief Justice Hughes and President Pepper, and 
Director Lewis prefaced his report with a brief note 
of deep personal appreciation. President Pepper's 
opening remarks were as follows: 
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Address of President Pepper 


T the annual meetings of the Institute the 
A address of the President has hitherto always 

been a notable utterance. Among Mr. Wick- 
ersham’s many delightful characteristics was his 
capacity to give attractive form to a serious state- 
ment. His annual when read in suc- 
cession, form a series of pleasing yet accurate 
pictures of the progress of the work of the Insti- 
tute. We shall miss him in many and our 
meetings will never be the same now that we no 
longer assemble under the spell of his genial wel- 
come. 

We members of the Institute are familiar with 
at least the outlines of his remarkable biography. 
Many of us can from memory fill in some of its im- 
portant details. Some of us enjoyed the privilege 
of personal friendship with him and, were it ap- 
propriate, could regale you with anecdotes reveal- 
ing the wide range of his activities and the extraor- 
dinary versatility of the man. To each of us, 
after his measure, his death has brought a sense of 
personal loss. 

He has passed from our midst so recently that 
just appraisement of his life-work is not easy. It 
is already certain that his name will be recorded 
among the few who have satisfied all the require- 
ments of the high office of Attorney-General. 
Equally certain is it that he will always be remem- 
bered as one who successfully combined profes- 
sional eminence with distinguished public service. 
There have been other lawyers with abilities equal 
to his. There have been other public servants who 
deserved as well as he the gratitude of his own 
country and of sister nations. I do not recall, how- 
ever, any man who spent himself as freely in both 
fields of service and labored so faithfully in each. 

Speaking of gratitude, it is satisfactory to re- 
flect that his eminent services did not fail of recog- 
nition. In addition to the Attorney-Generalship, 
the presidency of the Association of the Bar of the 
City of New York was among his honors. Various 
institutions of learning conferred upon him well- 
deserved honorary degrees. A delightful memoir 
of Mr. Wickersham has been prepared by his part- 
ner and life-long friend, Mr. Henry W. Taft. In 
this you will find recorded the important positions 


addresses, 


ways 


of national and international significance which 
Mr. Wickersham filled so well | vas, however, 
his service rendered in and through the American 
Law Institute that gained for him what he himself 
regarded as the crowning reward of his 
refer, of course, to the medal i 
upon him by the American Bar 
spicuous service in the c 


career. | 
honor conferred 
iation for cot 
ause of American juris 
prudence. 

I propose, on this occasion, to % 
tribute to Mr. Wickersham’s memory to 
place of a formal address. D1 
Goodrich in their reports 
ress made during the year 

It remains for us, the living, to be 
to the unfinished work which Mr. \W 
thus far so worthily carried on. We 
perhaps, upon a new stage in th 
enterprise. The very attended 
our efforts has made the work of the Institute im 
portant enough to receive the attention of eminent 
critics. Criticism that is merely hostile should 
find us smilingly patient. Criticism is honest 


this brief 
stand in 
and Dean 
the prog 


dedicated 
rsham has 
are entering, 


ICK¢ 


evolution of 
2 


fl tlas 


our 


Success vhic 


that 
and constructive should find us humble and recep- 
tive. We are convinced that our plan of work is 
fundamentally sound and that our Restatement of 
the Common Law fully justifies the confidence of 
the great Foundation which has made it possible 
and the vast amount of effort which is being ex- 
pended by bench, law school and bar. I mention 
these three elements of the profession in this order, 
because I am sure that we who are active in the 
practice of the profession are quite content to 
stand in third place, leaving it to the schools to 
wrest from the bench, if they can, the primacy 
which many of us (though not without teaching 
experience) have been accustomed to accord to the 
courts. 

My own service to the Institute will be ren- 
dered with high appreciation of the honor done me 
by the Council and with an earnest determination 
to continue Mr. Wickersham’s and meth- 
ods. I shall need your patient indulgence; and 
I shall ask you to spare me the humiliation of 
rigorous comparison with my stinguished prede 


policies 


cessor. 


Address of Chief Justice Hughes 


N previous occasions when I had the privilege 
O of meeting with you, I was greeted—save in 

one instance—by our beloved friend and your 
late President, George W. Wickersham. I desire to 
add my personal tribute to his character and emi- 
nent services. I have a vivid memory of the early 
days at the bar when George Wickersham was 
winning his spurs. He was a leader in a group of 
young men at the New York bar whose outstanding 
ability and reputation gave a special stimulus to 
those of us who were just entering the profession. 
When, as a student, I was admitted to the famous 
office of Chamberlain, Carter & Hornblower, the 


managing clerk was Lloyd W. Bowers, who was 
destined to attain the highest professional success, 
—a most distinguished Solicitor General of the 
United States. At the adjoining clerk’s desk sat 
James Byrne, now Chancellor of the University of 
the State of New York and your Vice-President 
George Wickersham had just left the office to join 
the staff of Strong & Cadwalader. We watched 
with admiration his rapid advancement. It was 
not long before Joseph H. Choate was picking him 
out as in the first line of succession 

The highest reward that can come to a lawyer 
is the esteem of his professional brethren. That 
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won in unique conditions and proceeds 
npartial judgment of professional rivals. 
be purchased. It cannot be artificially 
cannot be gained by artifice or con- 
attract public attention. It is not meas- 
uniary It is an esteem which is 
thrives despite conflict- 
ts. It is an esteem commanded solely by 
by brains and skill in the 
performance of professional duty. No 
nt “yes men” can win it. No mere manip- 
" negotiator can secure it. It is essentially 
ute to a rugged independence of thought and 
honesty which shine forth amid the 
controversy. It is a tribute to excep- 
ver controlled by conscience and a sense 
duty,—to a knightly bearing and valor 
in the hottest of encounters. In a world of imper- 
fect humans, the faults of human clay are always 
manifest. The special temptations and tests of 
lawyers are obvious enough. But, considering trial 
and error, success and defeat, the bar slowly makes 
ite and the memory of the careers which 
it approves are at once its most precious heritage 
an important safeguard of the interests of so- 
ty so largely in the keeping of the profession of 
the law in its manifold services. 
rge Wickersham won and held that esteem. 
He was exceptionally qualified for public service. 
Notwithstanding the perennial efforts to cry down 
the legal profession, there persists the general 
recognition that the tested character of a sound 
lawyer of experience and independence is a price- 
less public asset. Men of that sort are glad to find 
opportunity for public service, and George Wicker- 
sham was lavish of his time in a host of enterprises, 
civic, educational, charitable and _ religious—to 
vhich he brought not only skill but a seemingly 
exhaustless energy and an unquenchable enthusi- 
ism. With that energy and enthusiasm he served 
this Institute. When we thought that he had been 
stricken beyond remedy, he rallied and resumed his 
1 then, at the end—as one who had rea- 
son to know has said—“he went down, as he wished, 
his flags flying”. We resume our work, in- 
the memory of the zeal and ideals of 
George Wickersham. 

I am happy to report that the Supreme Court 
is still functioning. The work of the current Term 
has not suffered by the illness or absence of any 
member. It is probable that when we finish the 
Term the total number of cases disposed of will be 
somewhat greater than in the previous Term. 

At your meeting last May, I had the privilege 
eg that the Court had decided to pro- 
e preparation of a unified system of 


gains 


contests and 


t character and 


ts estim 


Ger 


A 


tasks AT 


with all 
spired by 


of announcin 
with th 
“ases in equity and actions at law in the 


ceed 
ules for 
uurts of the United States and in the 
Court of the District of Columbia, so as 
ne form of civil action and procedure for 
It was recognized that while 

assume the responsibility of 
the rules, the Court should be suitably 
at undertaking 


at purpose, the 


District Ce 
Supreme 
secure () 
sses of cases 


rt must itself 


Court at the close of the 
Advisory Committee. That 
expert. Among its mem- 
of law who have specialized in 
f procedure and know every proposal 
been adopted or put forward for the im- 


ppointed an 
sa composite 


rotessors 


provement of procedure in any part of the world 
to which we may look for helpful analogies. With 
these specialists are associated representative mem- 
bers of the bar from all parts of the country, experi- 
enced practitioners who have won personal distinc- 
tion,—who are eminent appraisers of practicality. 
The members of this Committee have not been fig- 
ureheads. The task of the Reporter of the Com- 
mittee and of his staff has been especially arduous, 
but the members of the Committee have fully met 
their responsibility. At no little personal sacrifice 
they have assembled in the Court Building for pro- 
tracted sessions. As a result of this labor of many 
months, the Committee is about to submit to the 
Bench and Bar of the country a preliminary draft 
of rules as a basis for suggestion and criticism. 
The Committee has advised the Court that before 
it would feel justified in making any recommenda- 
tion to the Court, it would wish to obtain the sug- 
gestions of judges and lawyers; that the Commit- 
tee has already obtained and considered many such, 
but that the bar associations and local committees 
appointed by the United States Judges are waiting 
and prepared to receive a preliminary draft for the 
purpose of making further recommendations to the 
Committee. When the draft is so distributed it 
will be made clear that it does not constitute a re- 
port of the Committee to the Court and that the 
Court is not in any way committed. The submis- 
sion will furnish an opportunity for recommenda- 
tions which may receive appropriate consideration 
before the Committee makes its final report. 

We trust that the members of the Institute 
will welcome this opportunity and will aid the 
Advisory Committee and, through it, the Court 
itself by your critical judgment. Of course, it is 
to be expected that there will be differences of 
opinion. How amazing it is that, in the midst of 
controversies on every conceivable subject, one 
should expect unanimity of opinion upon difficult 
legal questions! In the highest ranges of thought, 
in theology, philosophy and science, we find differ- 
ences of view on the part of the most distinguished 
experts,—theologians, philosophers and scientists. 
The history of scholarship is a record of disagree- 
ments. And when we deal with questions relating 
to principles of law and their applications, we do 
not suddenly rise into a stratosphere of icy cer- 
tainty. In the midst of conflicting opinions, the 
members of this Institute are enlisted in the dis- 
cipline of cooperation. They bring together the 
views of scholars and practitioners and seek to fuse 
them into an agreed restatement of the law, which 
according to your practice aims to sink the differ- 
ences without a trace. The Advisory Committee 
on Rules has drawn its spirit and organization from 
your example. And as you are completing your 
allotted task in dealing with the common law and 
are looking for fresh fields to conquer until your 
Restatements require restatement, I trust that your 
members, in connection with the committees in the 
various federal districts, may find it agreeable to 
take up the study of these rules of procedure and 
give the Advisory Committee and the Court the 
benefit of your seasoned judgment. 

At the meeting of the Judicial Conference of 
Senior Circuit Judges last fall, we had a gratifying 
report of the improvement in the speedy disposition 
of cases in the federal district courts. It is found 
that out of a total of 84 districts, there were 46 
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districts (as against 
which “the 
that are 


31 in the preceding year) in 
business is current”, where all 
ready are tried at the term 
joinder of issue; that is, the dockets are cleared at 
each term and there no arrears except as to 
cases continued at request of counsel. It appeared 
that in only 15 districts was there a delay of over 
six months in the time required to reach the trial 
of a case after issue had been joined. There are 
still some sore spots. And where delays are most 
serious they are due to a failure to provide an ade- 
quate supply of judges to attend to the work of the 
courts. That is notably the case in the Southern 
District of New York. The Judicial Conference 
has repeatedly recommended that additional judges 
be provided. Designations of judges from other 
districts are made so far as practicable, but such 
designations do not meet the need. It is a crying 
evil when the interval between joinder of issue and 
trial approximates two years for civil jury cases, 
for suits in equity and for suits in admiralty. Even 
with respect to temporary designations we meet 
with a difficulty caused by the shortsighted policy 
of putting the subsistence allowance for the desig- 
nated judges at a sum below their actual and rea 
sonable expenses. This was due to the opinion 
entertained by some valiant defenders of the public 
interest that judges who were designated to hold 
court away from home, although these designations 
were made only to provide for necessary judicial 
service, were having a “joy ride” at the public ex- 
pense. Instead they are required to perform their 
public duty without being reimbursed for neces- 
sary outlays for hotel accommodations. 

Perhaps some day there may be a readjustment 
of our federal districts and some of the existing 
divisions may be altered to secure a more scientific 
distribution of judicial work. The present arrange- 
ment, however, is the natural outgrowth of our 
political system, and finds strong support in his- 
tory and sentiment. The pressing interest is that 
in no part of the country should justice be denied 
because judges are not available. 

I have spoken of the Judicial Conference of 
Senior Circuit Judges. This furnishes an oppor- 
tunity for an exchange of information as to the 
efficient discharge of judicial duty. The Confer- 
ence holds the promise of a Judicial Council of su- 
pervision and recommendation. That organized 
supervision, in considering the judicial needs of the 
country as a whole and the way in which judicial 
work is actually performed in the various districts, 
is as important as procedural rules. After the law 
has been fully restated, and the last improvement 
has been made in rules of procedure, we must still 
look to our judges, and especially to those who sit 
in the trial of cases where the facts are elicited and 
the rules of law are applied, for the true administra- 
tion of justice. That work cannot fail to be aided 
by systematic and competent observation and re- 
port. It needs the correction and stimulus afforded 
by periodic and deliberate expressions of the bar 
both in criticism and approval. 

Undertakings such as yours, bringing lawyers 
and judges together in the study of legal material, 
yield a useful byproduct in shaping methods of 
approach to judicial problems and in emphasizing 
care and precision. Apart from the intrinsic merit 
of the Restatements is the invaluable educational 


cases 
follow ing 


are 


process by which they have been developed. Both 
by the results of your work and by the standards 


you have re-enforced, you have Bench and 


7 t 
t 
Bar of the country under a lasting obligation. 


Proceedings Continued—Letter of Wel- 
come from President Roosevelt 


Then followed the 
George Welwood Murray, and tl 
Committee on Membership, 
by the Chairman, George E. Alte 
then read the following letter of 
President Roosevelt: 


THI 


report of the Treasurer, 
report of the 
was presented 
Director Lewis 


welcome from 


Wuite Ho 
Washington, 


May ' e 1936. 


‘““My dear Mr. Lewis: 


“It is a pleasure to welcome again the members 

of the American Law Institute, assembled for their 
Annual Meeting. 
“The increasing recognition of your work on 
the Restatement of the Law by the courts, and the 
interest which it has aroused among legal scholars 
in the United States and abroad, is a real tribute 
to the care and high scholarship that went into its 
preparation. 

“T am interested to learn that you have now 
begun to draft statutes to be submitted to the Legis- 
latures of the various States, the object of which 
will be to correct legal rules which no longer corre- 
spond to present needs. This work of correction 
and modernization appeals to me as a logical out- 
come of your Restatement of the L: W 
understand it, is an attempt to state the as it 
is, without attempting to correct it 

“In writing to your last 
called attention to the Report 
Committee on Criminal Justice recom 
mended that you prepare and from time to time 
publish parts of a proposed Code of Criminal Jus- 
tice and I expressed the hope that would see 
your clear to undertake this most necessary 
and useful task. I understand th: ir Council 
is earnestly endeavoring to art this to be 
done. | sincerely hope their efforts may be 
ful. It is encouraging for all of us to know that 
your organization, which combines in its member- 
ship leaders of the bench, the bar and law school 
faculties, is not only willing but anxious to partici- 
pate in the improvement of our criminal law, with- 
out which a modern administration of justice, in 
its broadest sense, is impossible 


Meeting I 
Adv isOry 


. 
\nnual 


you 


way 


success- 


“T extend my warm and cordial 
your membership and send you 


greetings to 

best wishes. 

“Very sincerely yours, 
“FRANKLIN D. ROOSEVELT.”’ 

Mr. William Draper Lewis, 

Director, American Law Institute 

Washington, D. C. 


The Director then presented his report, from 
which we quote extensively, as it gives the most 
complete available picture of the cur: and pro- 
posed work of the Institute: 


ent 
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Report of Director Lewis 





my report to your meeting last year,” the 

s, “I pointed out that the year then just 

passed and the year on which we were then enter- 
composed what would be the period of maxi- 
Restatement production. The event has 

d the truth of the statement. The twelve 
since last year’s meeting have been the 

hardest which our editorial force has experienced. 
\s a result of the work done there is before you for 
present consideration, besides the Tentative Draft 
f a part of the law of Torts, the Proposed Final 
Drafts of three additional volumes of the Restate- 
ient—the first two volumes of the Restatement of 
the Law of Property and the volume of the Restate- 
ment pertaining to Restitution and Unjust Enrich- 
If at this meeting you approve, with any 

you may adopt, the publication of 
lditional volumes, on your adjournment our 
the Restatement will 


on twelve volumes of 


completed 
Property—Draft Submitted 


It may be of interest to note that the group 
working on the Restatement of Property was or- 
ganized in February, 1927, under the leadership of 
Harry A. Bigelow, now Dean of the Law School 
of the University of Chicago, as Reporter. His ap- 
pointment to that position obliged him to resign as 
Reporter though he has remained ever since a lead- 
ing member of the group. Since his resignation the 
duties of Reporter have devolved on Richard R. 
Powell, of the faculty of Columbia University Law 
School. Property is the most extensive subject of 
ur private law. The Proposed Final Draft of the 
first two volumes, which is now before you, covers 
the introductory division—the division on Freehold 
Estates and the first two parts of the division on 
Future Interests, namely, Definitions and Creating 
Conveyances. 

“It is unnecessary for me to stress the diffi- 
culties confronting any group of lawyers no mat- 
ter how well trained in the subject who endeavor 
to produce a clear statement of the existing law 
pertaining to Future Interests, difficulties which 
arise not alone from the complicated nature of the 
operative facts, but also from technicalities of 
nomenclature and often of substantive rules. Not 
a small part of the labor involved in the production 

f the Restatement has arisen from our efforts to 
larify, by careful analysis and the avoidance of 
technical distinctions no longer corresponding to 
reality, as far as it is possible to do so in a state- 
ment of existing rather than ideal or desirable law. 
The result which is now before you—the Proposed 
Final Draft of the first two volumes of the Restate- 
ment of Property—has been evolved from the con- 
sideration of forty-eight successive Preliminary 
drafts of different Sections at thirty-nine confer- 
ences of from three to seven or eight days each, 
plus the consideration of the six Tentative Drafts 
at vour meeting from 1929 to 1935 and the increas- 
ration as the work has progressed given 


been 


“eT 


no ec ycicde 
ly con 


to it by the Council.” 


Restitution and Unjust Enrichment—Draft 
Submitted 


“Our work on Restitution and Unjust Enrich- 
ment, which is before you in the form of a Proposed 
Final Draft, was begun in the summer of 1933. As 
you know, it brings together under one unified Re- 
statement matters which have been heretofore dealt 
with under two separate subjects, Quasi Contracts 
and Constructive Trusts, the unity of which has 
not heretofore been generally recognized. We were 
fortunate in being able to secure Warren A. Seavey 
and Austin W. Scott as Reporters, the former for 
the part heretofore designated Quasi Contracts, 
and the latter for the part heretofore designated 
Constructive Trusts. In view of our schedule of 
publication, planned at a time when we secured a 
most generous contribution from the Carnegie Cor- 
poration, it was necessary, because of the time 
element, to secure two men who having acted as 
Reporters for other subjects were familiar with the 
technique of our Restatement work. We were also 
fortunate in being able to form a group of Advisers 
all but one of whom had been members of other 
groups. No time was lost, therefore, at the first 
conferences. Nevertheless, it would have been im- 
possible to lay before you at this time a Proposed 
Final Draft of the subject had not all the members 
of the group—Reporters and Advisers, alike—been 
willing to give unstintingly ef their time. Some 
idea of the work on the Subject since your last 
meeting may be gained from the fact that between 
May and January nine conferences were held. It 
does not belittle the importance of the Chapters for 
which Mr. Scott has acted as Reporter to say that 
Mr. Seavey’s portion covers the major part of the 
subject as well as that part presenting the greatest 
difficulties. 

“T believe that as a whole the contents of this 
proposed volume will prove to be one of the most 
helpful parts of the Restatement. 


Other Work in Property 


“Returning for a moment to the Subject of 
Property, we, of course, have always recognized 
that it was necessary for us to have more than one 
group working on the Subject. The group which 
has worked on the Division before you this year 
will be able to complete within a reasonable time 
the remaining part of the Divisions on Future In- 
terests which relate to the construction of creating 
conveyances and the final part relating to Powers, 
the Rule against Perpetuities and other matters. 

“In July. 1933, we formed a second Property 
group with Everett Fraser, the Dean of the Law 
School of the University of Minnesota, as Reporter. 
It was given charge of that Division of the law of 
Property which we designated ‘Rights in Land.’ 
This Division was to include the rights of one pos- 
sessor of land in using his land to interfere with 
the use of neighboring land by its possessor. The 
Division was to be subdivided into two parts. One 
was to relate to permitted uses of land, sometimes 
called natural uses, which do not have their origin 
in any transaction between the respective land- 
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owners or their ancestors in title. Examples of such 
rights are rights to lateral support, the use of 
streams, lakes, surface and percolating waters, etc. 
The other part was to relate to rights, such as ease- 
ments and profits, which arise out of transactions 
between respective owners of neighboring land or 
their ancestors in title. 

“The group began with the law of natural 
rights, turning first to the topics of lateral support 
and the use of waters. The temporary illness of 
Mr. Fraser and the pressure of his work as Dean 
obliged him to ask us to secure the co-operation 
as co-Reporter of Oliver S. Rundell, of the faculty 
of the Wisconsin University Law School. By the 
spring of last year the work had progressed suff- 
ciently to enable us to anticipate that a consider- 
able portion of this part of the Division on rights 
in land could be submitted in tentative form for 
your consideration this year. During last summer, 
however, it became increasingly evident that these 
so-called ‘natural rights’ should be approached and 
stated from the point of view of the law of Torts 
rather than that of the law of Property. Of course, 
it makes no difference in the legal result whether 
we consider, from the point of view of Torts or 
Property, the act of a possessor of land who re- 
moves the lateral support which his land affords to 
that of his neighbor or the act of such possessor in 
taking water from a stream thereby diminishing its 
natural flow past or over the land of a lower 
riparian owner. One states the law from the point 
of view of the harm done to the affected landowner ; 
the other from the point of view of the extent of 
the right of the actor in the use of his land to inflict 
the harm. 

“It does, however, make a difference in the 
possibilities of clear and simple statement. Mr. 
Fraser became convinced that the shift from Prop- 
erty to Torts was imperative and furthermore, that 
nuisance, which we have always regarded as part 
of the law of Torts, should be treated with other 


‘natural rights’ as a uniform subject controlled by, 


fundamentally the same principles; that, for in- 
stance, the legal effect of a landowner’s pollution 
of water passing his land or of drawing water from 
it, both acts harming the lower riparian owner, 
were equally controlled by the fundamental prin- 
ciple of reasonable use. 

“The Executive Committee of the Council, act- 
ing on my suggestion, determined to have these so- 
called natural rights treated as a Division of the 
Law of Torts. This change has involved the re- 
organization of our work in the following manner: 
The law pertaining to these ‘natural rights’ becomes 
a Division of the Law of Torts designated ‘Interfer- 
ence in the Use of Land.’ Mr. Fraser and Mr. Boh- 
len, the Reporter for Torts, will collaborate in pre- 
paring the drafts relating to this Division; Mr. 
Fraser being primarily responsible for all the Chap- 
ters except that on Nuisance, for which Mr. Bohlen 
will be responsible. It is reasonable to expect that 
a considerable portion of the law pertaining to these 
matters will be submitted for your consideration 
a year from now. 

“Mr. Rundell has become Reporter for that 
part of the matter, originally placed under the 
Property Division, Rights in Land, which related 
to profits, easements, etc. Temporarily at least we 
shall call this group the Property-Servitudes Group. 
The work itself has been proceeding since last fall. 


There has already been one conference over the 
first preliminary draft and another conference has 
been arranged for June. 


Torts—Draft Submitted 


“The only tentative draft submitted to you this 
year relates to those Divisions of the law of Torts 
dealing with Misrepresentation and Non-disclosure, 
and Defamation. While the Reporter for Torts, 
Francis H. Bohlen, is responsible to the Council for 
all the Chapters in the Draft, Fowler V. Harper, 
the Associate Reporter, has prepared both the Pre- 
liminary and Tentative Drafts relating to Defama- 
tion. If the discussions of some of the Sections in 
the Draft arouse as much question and controversy 
as they did while the Torts group were developing 
the statements of law as they now appear we shall 
not lack for interesting discussion. 

“As stated, the first two volumes of the Re- 
statement of the Law of Torts were published in 
1934. Since the spring of that year the Torts group 
have been working on Volume III of which the 
material in the Draft submitted this year is a part. 
Our present plan calls for the submission of a Pro- 
posed Final Draft of the third volume to your meet- 
ing in °37. 

“TI have already referred to the fact that we 
now expect to include in the Restatement of the 
Law of Torts the law in relation to ‘natural rights’ 
in land on which considerable progress has already 
been made. Besides this Division, we have yet to 
deal with the Divisions on Malicious Prosecution, 
Interference in Business’ Relations, Damages, 
Equitable Remedies and certain Sections relating 
to problems in the Law of Evidence peculiar to tort 
cases.” 

Effect of Annual Meetings on the Drafts 

At this point the report speaks of “the effect of 
the Annual Meeting on the Drafts.” The Director 
stated that he was often asked whether the dis- 
cussions at the meetings produced anything of 
value, and replied to the question as follows: 

“IT can assure these inquirers that we do get a 
great deal out of the discussions here. It is true 
that it is not often that the conclusion of law 
reached by the group of experts after frequent con- 
sultation and discussion, as confirmed by the dis- 
cussion in the Council, are changed by the discus- 
sions at our meetings, though this, as many of you 
know, has happened more than once. Nevertheless, 
it is rather in connection with the matters where 
those of us who have worked on the text feel a 
doubt as to the reaction of the profession to the 
statement of law made that we find the questions 
and discussions at these meetings most helpful. If 
some of you think that the meaning of a statement 
in a Draft is not clear or you have a doubt as to 
the correctness of a rule the discussions bring these 
things to our attention. Though they may not, and 
usually do not, result in changing the substantive 
law of the Draft, they often do change either the 
way of stating it, explaining it or illustrating it. 

“If anyone questions whether the discussions at 
these meetings operate to improve the Restatement 
I ask him to compare the Tentative with the Pro- 
posed Final Draft of such a subject as Property, or 
even the Proposed Final Draft of a subject with 
the text of the comment and illustration in the Offi- 
cial Volume as issued. Though, of course, not all 
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the numerous changes have their origin in the dis- 

ussions at these meetings, nevertheless, the con- 
tribution made by these meetings and the subse- 
juent correspondence with individual members 
vhich is the outcome of it is very considerable and 
n some instances of great importance.” 


Future Work on the Restatement 


Speaking of the “Future Work on the Restate- 
ent”, the Director stated that the next three or four 
years should witness the publication of the rest of 
forts and additional major parts of the law of 
Property. Of course the completion of the schedule 
planned would not complete the restatement of all 
the subjects which should be restated. During the 
past year the Executive Committee and the Council 
ad made a special study of the desirability and 
practicability of restating the law of Security and 
the law of Associations. They had also prepared a 
careful study of the Subject of Equity, both those 
portions which have been or will be included in 
other subjects published or to be published, and 
those portions not so included. Furthermore, for 
some time the Council and Executive Committee 
I recognized the necessity for a restatement of 
law of Persons as well as that portion of the 
law of Taxation which had developed by the appli- 
cation of certain fundamental legal and constitu- 
tional principles. It was also necessary to complete 
the law pertaining to Sales of Land. Mr. Willis- 
ton had begun work as Reporter on this Subject 
but had been obliged to discontinue it because of 
pressure of the editorial work which he was doing 
on the annotation manuscripts submitted for pub- 
lication 
The report then told of the decision of the 
Council and Executive Committee to proceed with 
the restatement of the law of Security. Concerning 
the suggestion that the Institute prepare a Code 
of Criminal Justice, “using the term in its largest 
sense,” the report states that the Director is not yet 
in a position to “make any report in connection 
with the work we desire to do in the field of Crim- 
inal Justice. The undertaking proposed is a very 
I cannot state whether it will be pos- 
sible for us to obtain the necessary financial sup- 
port, but I can assure you that this important mat- 
ter is not being neglected.” The plan for coopera- 
tion with the National Conference of Commission- 
ers on Uniform State Laws is then outlined, after 
vhich the report speaks of “Acts on the drafting of 
we are now engaged,” as follows: 


' 
large one 


vhich 
Work Begun on Proposed Legislative Acts 


“The Council, having entered into the co- 
operating agreements referred to, turned its atten- 
tion to beginning work on acts which appealed to 
them should be drawn, though the determination to 
an act does not necessarily mean that there 
is no question concerning its desirability, because 
in some cases the desirability of an act can be de- 
termined only after a serious attempt has been 
made to draft it. 

“Work has already been begun on an Aero- 
nautical Flight Act and an act relating to Truth as a 
Defense in Civil Libel; while a good deal of neces- 
sary preliminary work has been done on a Property 
Act and in the next month we expect to call the 
first conference on an act relating to Contributions 
Between Joint Tortfeasors. The National Confer- 
ence of Commissioners on Uniform State Laws is 


draw 


co-operating with us in the Aeronautical Flight Act 
and the act relating to Contributions Between Joint 
Tortfeasors and the Property Act. 

“William A. Schnader, of Pennsylvania, has 
been selected as Reporter for the Aeronautical 
Flight Act. Two conferences over successive 
drafts have already been held. Do not, however, 
have the idea that our labors are nearing comple- 
tion. I think a draft of the act will probably be 
submitted to the Council next winter. If they so 
far approve it as to submit it for your consideration 
a year from now, those of you who were present 
when the corresponding Sections in the Torts Re- 
statement setting forth what we believe to be the 
existing law in relation to this matter were con- 
sidered can testify that we shall doubtless have a 
discussion that may be fairly lively and certainly 
will be full of interest. I am glad to be able to 
state that a Committee of the American Bar Asso- 
ciation is also co-operating with us in the drafting 
of this act. 

“This act in relation to Truth as a Defense in 
Civil Libel has been committed to the Torts group. 
A draft has already been prepared by Judge Van 
Vechten Veeder, of New York, and this draft will 
be discussed at one of the conferences of the Torts 
group to be held during the coming summer. 

“The most ambitious act is that undertaken by 
Property Group (1); that is the group responsible for 
the Proposed Final Drafts of the two first volumes 
of the Law of Property submitted to this meeting. 
At the last conference of this group they had be- 
fore them a synopsis of the provisions of all ex- 
isting statutes in the several states on those topics 
of real property law which they desire to consider 
as well as an analysis of the possible scope of a 
property act. It was decided to confine our atten- 
tion for the present to certain limited portions of 
this field. For three of those portions Lewis M. 
Simes, of the faculty of the Law School of the 
University of Michigan, Joseph W. Madden, of 
Pennsylvania, and A. James Casner, of the faculty 
of the Law School of the University of Maryland, 
have been appointed Reporters. It is hoped that 
the National Conference of Commissioners on Uni- 
form State Laws will decide to co-operate with us 
in this work. There is no doubt that some sections 
of the act or acts can be submitted to the Council 
next winter and presumably to your meeting a 
year from now. 

“The group working on Torts are much inter- 
ested in the proposed Act on Contributions Be- 
tween Joint Tortfeasors as they are unanimously 
of the opinion that the present law on this topic 
is unsuited to modern conditions. The preliminary 
draft will be developed at conferences between some 
members of the group and others, as Young B. 
Smith, Dean of the Law School of Columbia Uni- 
versity, and Charles O. Gregory, of the faculty of 
the Law School of the University of Chicago, who 
have given much attention to the subject, as well 
as by the members of the Committee pertaining to 
the act appointed by the National Conference of 
Commissioners on Uniform State Laws. I am in 
hopes that a draft of this act may also be submitted 
to you next year.” 


French Translation of Restatement on Conflict of 
Laws 


The following portion of the report shows the 
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attention which the Restatements receiving 
abroad : 

“Another and interesting form of co-opera 
tion has made some progress during the past year. 
For a considerable period we have been in receipt 
from time to time of communications from foreign 
scholars or Americans familiar with the private law 
of one or more foreign countries, either suggesting 
the writer’s availability for work in connection with 
the translation into a foreign language of one or 
more of the Restatements or their desire to have 
our permission to make and publish such transla- 
tions. In the past we have hesitated to take any 
definite steps in answer to these communications, 
realizing that it was essential, if translations were 
to be produced, that they should be done in a way 
to insure accuracy and be produced under the au- 
spices of persons or organizations of high profes- 
sional standing in the country or countries in which 
the translation would be used. A year ago, how- 
ever, we received a communication from W. J. 
Brockelbank and Pierre Wigny, both of whom had 
worked under Professor Niboyet, of the faculty of 
law of the University of Paris, stating that with his 
encouragement and that of his confréres on the 
faculty they were about to begin work on the trans 
lation of the Restatement of Conflict of Laws into 
French. They asked the Institute’s approval of 
their undertaking. We at once communicated with 
Professor Niboyet, with whose international stand- 
ing as a lawyer and scholar we were familiar, and 
I am glad to say that the translation is now pro- 
ceeding under an arrangement by which Professor 
Niboyet is responsible for its correctness and gen- 
eral excellence. We have been for some time in 
receipt of successive portions of the manuscript 
and, fulfilling our promise to Professor Niboyet and 
the authors, we are subjecting them to the careful 
criticism of other French-American legal scholars 
of international reputation who have already made 
a considerable study of our Restatement of the Sub- 


are 


ject Anyone who has attempted to express in ; 
foreign language the general concepts and nuance 
of our common law legal terms and phrases know 
difficult the task is; therefore, the care with 
which we are proceeding. 

“The labor involved in a translation of any of 
our Restatements into a foreign language is very 
All problems connected with the expenses 
have 
faculty of 
unde 


how 


great. 
involved have not been 
much encouraged by the fact that 
law of the University of Paris, 
their control the expenditure of certain funds, 
and the Carnegie Foundation for International 
Peace in Washington have contributed in equal 
amounts to meeting at least some of the expenses 
of the two scholars who are collaborating in pro 
ducing the manuscript. | encour- 
aged by the interest now being taken in the trans- 
lation of the Restatements of Conflict of Laws and 
other subjects by German, Italian and Spanish legal 
scholars of standing. The arrangement with Pro- 
fessor Niboyet will serve as a model for similar 
arrangements in the future. Of course, I cannot 
say how rapidly the Restatement will appear in the 
principal foreign languages, but I think we can 
have reasonable hope that now this translation 
work has been begun, it will grow. This belief is 
in part founded on the fact that while English and 
American scholars interested in comparative law 
can obtain from the civil and commercial codes of 
the civil law countries an understanding of their 
law, until the appearance of our Restatement there 
was no work in English in which our private law 
was set forth in a form with which civil law law- 
yers are familiar and throughout which there is at 
least an earnest attempt at uniformity in the use 
of legal language.” 

The report concludes by dealing with some 
criticisms of the correctness and social value of the 
rules of law stated in the Restatement. 


solved, but we been 
the 


who have 


have also been 


1 
j 
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Report of Mr. Herbert F. Goodrich 


Adviser on Professional Relations 


Mr. Goodrich’s report begins with the restate- 
ment of the American Law Institute to which ref- 
erence was made in the introduction to this article. 
After a few preliminary observations about the 
multitude of things which press upon the lawyer’s 
attention these days, he says, in part: 

“It is to be expected, therefore, that lawyers 
who are not consciously watching Institute work 
and plans should be a little vague about the scope 
of our program. Within the Institute, too, I hope 
we are wise enough to alter our plans and change 
our tack, even though our port of destination re- 
main fixed, when the wind and seas make a change 
desirable. Despite the fact that we have been re- 
stating the law for thirteen years, re-examination 
and restatement of means and ends on our part is 
still desirable. Hence the mention of the subject 
in this report. 

“The Institute has been chided by friendly 
critics because the Restatement fails to include or 
at least call attention to things which an ideal state- 


ment of an ideal system of law would include.. To 
put an instance: The Restatement of Conflict of 
Laws says that a foreign judgment is not enforced 
by execution and the judgment creditor must bring 
an action on the judgment. But it is pointed out 
that in England there has been legislation by which 
the process of realizing upon a judgment secured 
within the limits of the empire is simplified and 
made convenient. Again the Restatement has not, 
in announcing its rule upon a given point of law, 
surveyed the field of economics or other relevant 
science material to determine whether the 
rules stated accord with the realities in the situa 
tion in our human world upon which the rule stated 
is to operate. By failing to include such things, it 
is suggested, the Restatement falls short of doing 
for our law what ought to be done; namely, to 
bring our rules of law as best we can into har 
monious relation with our present-day world. 
“The criticism has substance to it, and comes 


from a point of view appeals to everyone 


social 


which 
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think we have found the best possible 
best possible world. Presumably all of 
igree that legal rules do not function in a 
rf and considerations 

courts to make decisions, make a differ- 
an affairs. An ideal system of law is 

is based upon knowledge and considera- 
the factors involved in a given question 
res a rule for the settlement of that ques- 
gives appropriate weight to all the 
lements. I think that’ every thoughtful 
wuld admit that our present existing com- 
lls short of such an ideal system in many 
Doubtless we could all agree upon what 
hose shortcomings are, though I doubt 
yuld upon a program 


Decisions ot courtcs 


group ce agree 

10n., 

he object of the Restatement, as I have 
nderstood it, is something much less pre- 
han the formulation of an ideal system of 
hope to improve the law through restate- 
none of us feels that when we 
leted the very restatement we know 
shall, like Alexander, weep be- 
are no more worlds to conquer. 


Three Chief Aims of Restatement 


surely 
hest 


ite, we 


are not stating 
r law improvement 


rteen 


we ideal law, what are 
in this Restatement, 
years of digging, writing and dis- 
, there are three chief aims. 1. 

as best we can, to get rid of 
using legal terms uni- 

legal propositions with ac- 
We all know that a large 
ion in the law has come be- 
in one sense in one place and 
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in another sense in another place. Sometimes we 
have used legal terms without having any clear 
meaning at all. ‘Malice’ as it appears in tort law 
is a typical example of such a term. That charming 
man Evans Holbrook of Michigan used to call this 
‘wordology’, ‘epithetical jurisprudence’; Professor 
Bohlen uses the term ‘invocatory words’. I like the 
term ‘accordion words’ myself, for it carries with it 
the suggestion of remarkable twists and turns; like- 
wise that of equally remarkable results as the end 
product. 

“Careless language is both a cause and effect 
of careless thinking. The Institute has tried to be 
careful in its use of language. Moreover it has 
sought to make a statement in clear and accurate 
language without the substitution of a whole set 
of new terms to take the place of the old. This has 
been hard, but it was felt to be necessary. That 
very wise man, Professor Samuel Williston, once 
made an observation which has been repeated be- 
fore and is worth repeating again. He said that he 
had found members of the legal profession much 
more ready to accept an entirely new idea couched 
in familiar language than an old idea in strange 
terms. In writing the Restatement, we have tried 
to use the language with which lawyers are familiar. 
It has been difficult of course. Those working on 
the Restatement have felt themselves hampered by 
a limited vocabulary; those reading the Restate- 
ment for the first time have been impatient to see 
legal ideas expressed in a manner to which they 
were not accustomed, even though the words had 
a familiar sound. 

“The Institute can claim with confidence a high 
degree of success in accomplishing this object of 

(Continued on page 425) 
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HISTORIC NEW ENGLAND SHRINES OF THE LAW 
V. Otis, Adams and Hancock“ 





By GreorGE R. FARNUM 


Member 
s, Samuel Adams and John Hancock were 


; 


t essential characters; and Great Britain knew 


imerica does not. Great and important and ex- 
icters, aroused and excited by these, arose im 
1, Virginia, New York, South Carolina, and in 

States, but these three were the first movers, 
stant, steady, perservering springs, agents, and 


terested sufferers and firmest pillars of the 


ORDERING on Tremont Street, one of Bos- 
ton’s busiest thoroughfares, and entirely sur- 
rounded on the other three sides by buildings, 
hich one is the historic Park Street Church and 
the citadel of the community’s traditional 
culture, the Athenaeum, is an ancient and 
ve burial ground which takes its name 
earlier dedication to the uses of a Colonial 
Perhaps no other place of similar size in 

| contains the remains of so many men 
heroic roles in the creation of a nation 
fashioning of its political institutions. 
Colonial magistrates, Revolutionary pa- 
statesmen who lie here is that 
lives and work were 
interwoven in the dramatic course of 
yf their day—James Otis, Samuel Adams 
Hancock. \ few feet behind the iron 
ich surmounts the granite retaining wall 
he street and the higher level of the burial 
ne well to the left of the entrance and the 
right are rough field stones with bronze 
ttached. One marks the grave of Otis, 
| patriot of the Revolution” and the other 
\dams, “a leader of men and an ardent 
Half way back from the street and well 


buildings which face Park 
] 


diminut 


early 


whose 


1umvirate 


rear of the 

tall, and ugly shaft, devoid of en- 

hat indicates the grave of Hancock. Otis 

first to come here in 1783. Ten years later 

was joined by Hancock. But six years more 
tted to Adams to remain behind. 

any are the years that have passed since their 

rk was done and great beyond any imagination 

that they could have possessed has the country de- 

d on the foundations which they helped to 

Notwithstanding the extraordinary vicissi- 

f our history and the many changes in our 

life, the cardinal their creed of 

id their fundamental conceptions of free 

government have remained largely un- 


severe 


elope 


tenets of 


lemocratic 


*This is the last of the series of articles on Historic New 
rines of the Law, written for the AMERICAN Bar 
JouRNAL by Mr. George R. Farnum, of the 
Members of the Association will no doubt find 
les furnish an additional reason for visiting 

of the most significant meet- 


England SI 
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whole Revolution—Joun Apams: Letter to William 
Tudor, 5 June 1817. 

Tyranny of all kinds is to be abhorred, whether it be 
in the hands of one, or of the few, or of the many.—] AMES 
OTIS. 

In all free States, the Constitution is fixed; it is from 
thence that the legislative derives its authority; therefore 
it cannot change the Constitution without destroying its 
own foundation —SAMUEL ADAMS. 


impaired. Mr. Justice Brandeis has recently re- 
stated something of the essence of that for which 
they stood and worked and bequeathed to posterity. 
“Those who won our independence,” he wrote, “be- 
lieved that the final end of the State was to make 
men free to develop their faculties, and that in its 
government the deliberative forces should prevail 
over the arbitrary. They valued liberty both as an 
end and as a means. They believed liberty to be 
the secret of happiness and courage to be the secret 
of liberty.”* A reversion to their political philos- 
ophy and a continued deference to the spirit which 
animated their work are imperative needs in the 
present state of public opinion in America. 

Adams was born in Boston in 1722, Otis at 
West Barnstable on Cape Cod in 1725, and Han- 
cock at Quincy seven years later. Religious influ- 
ences played an important part in the early shaping 
of their characters. Adams’ father was a deacon 
of the Old South Meeting House at Boston, and his 
mother has been described as a woman “of severe 
religious principles.” Otis was prepared for col- 
lege by the minister of his native community. The 
father of Hancock was pastor of the First Church 
at Quincy. Educated people for the most part 
were the men of Massachusetts who sponsored 
American independence and helped to frame its 
political structure—fortunately perhaps for the 
destinies, of the Republic. Each of the three was 
graduated from Harvard. 

Otis alone definitely chose the law, following 
the family tradition. He studied under Jeremiah 
Gridley, whom he was to subsequently oppose in 
one of the most memorable forensic debates in 
American history. Fearless advocate of Colonial 
rights, political philosopher and ardent patriot, but 
living under a tragic star, the dramatic achieve- 
ments of his life were packed into the brief and 
fleeting decade which ended in 1770. In the course 
of a debate in the House of Lords in 1866 Mans- 
field said of him, “It was said the man was mad. 
What then? One mad man often makes many. 
Massaniello was mad, nobody doubts; yet, for all 
that, he overturned the government of Naples. 
Madness is catching in all popular assemblies, and 





1. Brandeis, J., concurring in Whitney v. People of State 
of California, 274 U. S. 357. 
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upon all popular matters Four years after this 
tribute to his prowess, and at the height of his 
power and influence, inflamed by obnoxious refer- 
ences to himself by certain British officials, he in- 
serted in the public press a violent denunciation of 
his defamers. In a coffee house brawl the ensuing 
day, within a stone’s throw on State Street of the 
scene of the Boston Massacre, his great career was 
ended by a blow over the head with a cutlass which 
permanently clouded that brilliant and daring mind. 
from then on, as John Adams put it, he rambled 
and wandered like a ship without a helm and, after 
several fantastic escapades, was declared of un- 
sound mind by the Probate Court and placed under 


guardianship. Thus controlled, he was kept quietly 


apart, for the time still allowed to him, from the 


fast moving events of the day. One can but con- 
jecture the heroic roles he would have played had 
it not been for this dramatic frustration. Tragedy 
stalked him to the end. While watching a 
passing thunderstorm in the farmhouse at Andover 
where he was staying, fate singled him out from 
all those around him and he was instantly killed 
by a thunderbolt. 

Adams vacillated over the choice of a profes- 
sion. Upon leaving college, as it has been put, “he 
studied law to please his father but gave it up to 
and entered the world of busi- 
himself associated with his 
“‘where,” as 


very 


please his mother,” 
ness. He soon found 
father in the conduct of a brewery- 
it has been said, “it may be supposed he did little 
good for lack of capacity, and little harm from 
lack of responsibility.”” Whether the wishes of his 
mother, which led him to turn his back on a legal 
career, were completely realized in this sequel, 
have not been recorded. He was soon in debt and 
the object of more or less continuous pursuit by 
aggressive tax collectors and importunate creditors. 
However, in the growing estrangement of the 
Colonies from the mother country, which com- 
menced to take on a serious aspect shortly after 
the middle of the century, he found a congenial 
occupation for his talents and from thence forth 
he devoted his energies to the cause of Colonial 
grievances and American independence. He was 
so unremitting in his hostility to British policy and 
so effective in the use of all his powers as orator, 
legislator and pamphleteer in inflaming opinion and 
consolidating that Governor Hutchin- 
son reported of him that “I doubt whether there is 
a greater incendiary in the King’s Dominion or a 
man of greater malignity of heart.” His capture, 
as well as Hancock’s, was one of the special objects 
of the British expedition to Lexington which pre- 
cipitated the historic encounters there and at Con- 
cord and gave rise to the epic night ride of Paul 
Revere. 

In the appraisal of him it has been said that his 
real genius was as a revolutionary agitator and that 
he possessed but mediocre talent as a constructive 
statesman. It is an undoubted fact that, after the 
rebellion of the Colonies became an accomplished 
fact, his influence as a leader perceptibly declined. 
Still, he continued to serve his fellow citizens in 
positions of influence and importance. He was a 
member of the Continental Congress, signed the 
Declaration of Independence, served in the Consti- 


resistance 


tutional Convention andi succeeded Hancock as 
Governor of his native State 

Hancock never seems to have been at any time 
intrigued by the possibilities of the law. Financial 
advantages, through family pointed 
to the road to mercantile pursuits and he entered 
his uncle’s shipping business. Upon his father’s 
death, he was adopted by this uncle and, shortly 
thereafter, upon the latter’s death, he inherited the 
His social position 


connections, 


business and a sizeable fortune. 
was made the more assured by his 
member of the famous Quincy family—the 
brated Dorothy O. 
2 ~ ' 
He soon entered local politics, 
selectman of the town. One year later he was sent 
to the State legislature. His growing prestige 


marriage to a 
cele 
becoming first 
ing and 
his nascent resentment of British Colonial policies 
were considerably augmented during this period 
by the Crown’s seizure of his sloop “Liberty” for 
the evasion of custom duties on wine imported from 
Madeira. In the ensuing litigation he was defended 
by his old friend and fellow townsman, John Adams 
An active participant in the growing revolutionary 
movement he was a member of the Continental 
Congress for five years, serving as President of its 
first and second convocations He aspired to the 
leadership of the military forces, but John Adams 
put a decisive end to these pretensions by his 
prompt and effective sponsorship of Washington 
Certainly the affairs of the nation were ruled by 
happy conjunction of the planets on that day. 
that bold hand which has to his 
name a certain persisting importance in the ver- 
nacular, he was the first signer of the Declaration 
of Independence, declaring, according to tradition, 
“There, John Bull can read that without spectacles! 
Now let him double his reward He was chairman 
of the Massachusetts Convention which ratified the 
Federal Constitution and was first Governor of the 
State, serving in all nine terms and dying in office 
In a little triangular area, formed by a fork in 
State Street on two sides and Washington Street 
on the other, is the Old State House which has 
played such a conspicuous part in the early history 
of Colony and Commonwealth. Built in 1713 it 
served successively as Town House, Court House 
and State Capitol until the seat of government was 
moved at the end of the century In February, 
1761, in the old Council Ch Chief 
Justice Hutchinson and his colleagues, James Otis 
delivered his epochal argument against the Writs 
of Assistance. The proceedings were precipitated 
by the determination of the country to 
ighten up the enforcement of the Navigation Acts, 
universally disobeyed by the Colonists, largely 
with the connivance of the local Crown authorities. 
The outstanding writs—which do not appear to 
have been utilized to any extent—having expired 
with the death of George II, application was made 
in November, 1760, at Salem before Chief Justice 
Stephen Sewall of the Superior Court, described by 
John Adams as “an able man, an uncorrupted Amer- 
ican, and, a sincere friend of liberty, civil and re 
ligious,” for anew set. These writs were of general 
scope and authorized the mere 
suspicion of dwellings, business premises and ships 
for smuggled goods. Sewall expressed grave doubts 
as to their legality and set the matter down for 
argument at the following term of Court at Boston. 
In the meantime Sewall was laid at rest in the Old 


ever since given 


amber, before 


mother 
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Granary Burial Ground and was succeeded by 
Lieutenant Governor Hutchinson, whose appoint- 
ment as Chief Justice, as Adams asserted, “every 
observing and thinking man knew was made 
for the direct purpose of deciding this question in 
favor of the Crown.” Otis was retained by the 
merchants of Boston and Salem to defend them 
against “the terrible menacing monster” of this 
inquisitorial process. He resigned his post as 
King’s Advocate General of the local Vice Admir- 
alty Court and declined all compensation, declaim- 
ing that “in such a cause I dispise all fees.” His 
old preceptor Gridley appeared for the authorities. 
To John Adams, who attended the court, we owe 
the only report we possess of Otis’ argument, 
though he asserted that his minutes “are no better 
a representation of it than the gleam of a glow- 
worm to the meridian blaze of the sun.” The orator 
“was a flame of fire!—with the promptitude of 
classical allusions and depth of research, a rapid 
summary of historical events and dates, a profusion 
of legal authorities, a prophetic glance of his eye 
into futurity, and a torrent of impetuous eloquence, 
he hurried away everything before him.” He thus 
summarized the ultimate result: “Then and there 
was the first scene of the first act of opposition to 
the arbitrary claims of Great Britain. Then and 
there the child Independence was born.’ 

Nine years passed and the same Council Cham- 
ber was again the theatre of an historic event. On 
the fifth of March 1770, under the very windows of 
the Town House, British soldiers had fired on a 
group of angry citizens, killing several of their 
number. The town seethed with exasperation, and 
a committee was appointed to demand of Governor 
and Council the immediate withdrawal of the regu- 
lar troops from the town. Samuel Adams was se- 
lected as its spokesman. Before Hutchinson again 
—this time in the role of Acting Governor and 
Provincial Commander-in-Chief of the military 
forces and with his Council members in place of 
judges around him—Adams presented his demand. 
He lacked the commanding presence, fiery tempera- 
ment, eloquence and impetus of Otis and the train- 
ing and experience of a lawyer—this man whom 
John Adams described as “In his common appear- 
ance ... a plain, simple, decent citizen, of 
middling stature, dress and manners,’ and whose 
“ordinary speeches in town meetings, in the House 
of Representatives, and in Congress exhibited noth- 
ing extraordinary,’ though “on great 
were capable of making “a strong impression on 
spectators and auditors.” Such a “great occasion” 
was this, and his speech was, in the words of this 
same competent critic “one of the most important 
of the Revolution.” As a consequence, the troops 
were withdrawn, but more was accomplished that 
day than this in the sowing of the seeds of ap- 
proaching revolt. 

A decade more elapsed and John Hancock came 
here to be inaugurated as the first Governor of the 
Commonwealth of Massachusetts and, throughout 
his long incumbency, directed the political destinies 

ATS in the month of February, 1761, James Otis 
electrified the town of Boston, the province of Massachusetts 
Bay, and the whole continent, more than Patrick Henry ever 
did in the whole course of his life. If we must have panegyric 
and hyperbole, I must say, that if Mr. Henry was Demosthenes 
and Mr. Richard Henry Lee, Cicero, James Otis was Isaiah 
and Ezekiel united. John Adams, letter to William Wirt, Jan 
uary 5, 1818. 


occasions” 





of his community from within these historic walls. 
There have been preserved on the premises many 
things associated with his life. Among them is a 
complete wardrobe of crimson velvet, blue silk, 
white satin, colored kid and fabrics elaborately em 
broidered with floral designs and embellished with 
gold trimmings—a mute but persuasive witness of 
that sartorial vanity that a full purse permitted him 
at all times to generously indulge. ‘To satisfy his 
taste for the pomp of office, he had suspended 
over his curule chair a under 
which he presided over Council meetings with a 
regal ostentation reminiscent of whom he 
had helped so much to dethrone in America. If he 
didn’t regard the Colonial policies of George III 
congenial, it may well be that he found something 
more to his liking in the pageantry of that elaborate 
coronation which he had attended at London so 
long before. Strange are the contradictions of hu- 
man nature! 

Fourteen years later Samuel Adams, 
survivor of that triumvirate, came back here to as 
sume, as Hancock’s successor, the duties of chief 
magistrate. During the ceremonies of his inaugu- 
ration, what memories must have come rushing 
back to him from the long and stormy past—what 
thoughts must have filled his mind at this hour 
when he assumed the leadership of a free common- 
wealth in the recollection of that episode of a quar- 
ter of a century before when, in that very room, 
he pleaded with the Royal Governor from across 
the sea for the removal of the imperial troops from 
his native community. How many are the other 
crowding memories of the great past which this 
old building, which is now a historical museum, 
revives, but not permit rendering it 
more adequate justice. It must recall 
that from its little balcony which faces down State 
Street, the repeal of the notorious Stamp Act was 
announced, the Declaration of Independence was 
read, and the people of Boston were apprised of the 
British recognition of American independence. 

A few blocks to the south on W ashington 
Street, on the site of the garden granted Governor 
John Winthrop, is the Old South Meeting House— 
a small brick structure with a tall, slender, wooden 
spire, characteristic of the architecture of the early 
eighteenth century. Designed as a wor- 
ship, it became one of the principal forums for the 
discussion of public questions, debate by irate citi- 
zens over Colonial grievances, and for the decision 
of measures of effective opposition to British pro 
Otis, Adams and Hancock were conspicu- 
ous among those who presided over protestant meet- 
ings and harangued their fellow from its 
pulpit. On one occasion the intrepid Warren, who 
fell at Bunker Hill and whose 
honored by the exhibit of the grewsome relic of his 
bullet-pierced skull—later replaced in deference to 
the sensibilities of visitors by a photograph of the 
original—entered through the window behind the 
pulpit to exhort the crowd within. It was from 
here that the Indian-clad members of the Boston 
Tea Party organized and set off with the character- 
istic warwhoop on their nocturnal mission. It was 
also here that immediately following the Boston 
Massacre, the infuriated citizens met and organized 
the committee, headed by Samuel Adams, to de- 
mand the removal of the British soldiers. No won- 
der that it came to be known as the “Sanctuary of 
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Freedom.” During the British occupation of the 
town, this temple of public worship and this the- 
atre of patriotic gatherings was converted into a 
military riding school. When the town was evacu- 
ated and Washington moved in with his troops, 
tradition has it that in passing he paused and en- 
tered to survey from the gallery the desolate spec- 
tacle in the auditorium below. It is not without 
interest that Benjamin Franklin was born in a 
house directly across the street, and that his par- 
ents, Josiah and Obiah Franklin, brought him here 
to be baptized in the old Cedar Meeting House, 
constructed in 1669 and replaced sixty years later 
by the present structure. 

Within are preserved numberless Colonial and 
Revolutionary manuscripts, portraits and relics of 
priceless historic value. Amid those solemn 
mentos of a great and heroic past I ran across one 
day a thing of trivial character but suggestive of 
the austere spirit of the early community and indi- 
cating something of the antiquity of Boston’s gas- 
tronomic specialty. In one of the cases I found an 
old entertainment bill, dated 1770, which contained, 
in addition to the program, this reassuring an- 
nouncement: “N. B. Nabor Zodija Turner will bee 
there to fee that nobodye yields to more levitye 
than is becomminge, and to fee that no one takes 
more Baked Beans than is conffente withe these 
fafhionable tymes.” 

In the heart of the market district, on filled 
land where the old town dock was formerly located, 
Peter Faneuil, a prosperous West Indian trader, 
erected about two hundred years ago “a noble and 
complete structure to be improved for a market for 
the sole use, benefit and advantage of the town,” as 
he described his civic undertaking. The hall over 
the market was named after the donor and, as the 
forum of some of the most stirring events of Revo- 
lutionary days, has become known as the “Cradle 
of Liberty.” Among other notable assemblies were 
those organized in protest against the Stamp Act. 
In fact, it has remained to the present time a favor- 
ite place for public indignation meetings in the 
interest of numberless conceptions of civil and po- 
litical freedom. On the wall behind the stage is an 
enormous canvas depicting Webster delivering in 
the United States Senate more than a century ago 
his famous reply to Hayne and bearing below the 
words “Liberty and Union now and forever.” Di 
rectly under the picture is a marble bust of John 
Adams. To its right and left are portraits, one of 
Peter Faneuil and the other Gilbert Stuart’s 
famous painting of George Washington and his 
white horse. Around the hall are numerous other 
portraits and busts of men who played various out- 
standing roles in two hundred dramatic years of our 
history, including Samuel Adams, John Quincy 
Adams, John Hancock, Abraham Lincoln, Rufus 
Choate, Wendell Phillips, Charles Sumner and Ed 
ward Everett. During the British occupation of 
Boston the building was used as a soldiers’ bar 
racks, the memory of which was effectively effaced 
when in 1789 the people of Boston banquetted here 
George Washington as the first President of an 
independent nation. Years afterwards from its bal- 
cony Wendell Phillips delivered his stirring speech 
against slavery. Surmounting the cupola is a curi- 
ous and massive metal grasshopper which has indi 
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3. Franklin's parents are buried in the Old Granary Bury 
ing ground 11 hich boasts the most conspicuous 


a centra tw 
monument there 


winds since the day the 


In the center of the 


cated the direction of the 


building was constructed. 


public square at one end of the building and bear- 

ing his name is a fine bronze monument of Samuel 
> 

Adams. 


On the crest of Beacon Hill is the 
) 
} 


present state 
House, designed by Charles Bulfinch and erected 
in the last years of the eighteenth century. The 
“Bulfinch front” is of a curious construction. 
Roman predominate 

upon these is superimposed a Greek 


arches in the lower story, 
temple and on 
top of all is the famous gilded dome. The general 
effect is somewhat modified today by the modern 
wings of radically different style and material. Otis 
and Hancock were dead before it was erected but 
the land upon which it stands was early the cow 
pasture of the latter and later a part of his residen 
tial grounds. Some years after his death it was 
purchased by the town from the heirs and conveyed 
to the Commonwealth. The old mansion which he 
occupied for so many years and in which so many 
notables of the time were including 
Lafayette, stood here until about the time of the 
Civil War when it was torn down. A metal plate, 
afixed to the iron fence on Beacon Hill, marks its 
location. 

The cornerstone of the n¢ State House was 
appropriately laid on the fourth of July (1795) by 
Governor Samuel Adams, and by an interesting 
historical coincidence, the Master of the Grand 
lodge of Masons who participated was none other 
than Paul An impressive symbolical fea- 
ture of the ceremony was that the stone 
veyed to the spot by fifteen white |] , represent- 
ing the thirteen original states and the two which 
had been since added. 

It is probably useless to speculate on what our 
\merican life and public institutions would be to- 
day were it not for the work, devotion and sacrifices 

men with whom this brief sketch, and 


entertained, 


Revere.* 
Was con- 


iorses 


of those 
those which have preceded it, have been concerned. 
In any event, our debt to them, and to countless 
other patriots and early statesmen with whom the 
limitations of space have not to deal, 
is surely great beyond measure. As Carlyle has 
“The history of what has 
plished in the world is at bottom the history of the 
great men who have worked Their influ- 
ence in shaping the world in which we live has been 
incalculable. At the close of the first year of the 
Peloponnesian War, Pericles, in the course of his 
great funeral oration over the men of Athens who 

“For the 


had fallen in those tragic months, 

whole earth is the sepulchre of famous men; and 
their story is not graven only on stone over their 
native earth, but lives on far away, without visible 
symbol, woven into the stuff of other lives.” 
A reverential excursion to those places in old New 
Kngland associated with the lives and work and 
dedicated to the memory of those who fought for 
our independence, laid the foundations of our free 
society and fashioned the democratic ideals and the 
political structure of our government, cannot fail 
to renew confidence in their wisdom, arouse ad 
miration for the greatness of their achievements 
and strengthen our determination to see that what 
they have bequeathed to us, and we have thus fat 
enjoyed, shall be preserved unimpaired for the bene- 
ht of our posterity. 
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THE LAWYER IN A TIME OF CHANGE 


Prosperity and Influence of the Lawyer Depend for the Most Part on the Severity and 
Scope of the Economic and Political Upheavals That Take Place—Present Aspects 
i the Profession—The New Recruits to the Bar and the Disquieting Attitude 
Many of Them—Growing Cleavage between Lawyers and Simply “Mem 
bers of the Bar’—Outlook for the Average Lawyer, etc.* 


By Hon. WILLIAM L. RANsoM 


President of the American Bar Association 


CANNOT tell you how honored and happy I This will be no ordinary or routine convention, 
| am to be in Louisiana and at this meeting, in the such as you may feel free to stay away from, at 
é hich has given so many great lawyers convenience. For our meeting this year, we are 
to the American Bar and gave one of going back to the great shrines of American law- 
of judges to the Nation's great Court, to scenes hallowed with the memeries of mighty 
son of Chief Justice White. It has always efforts and great sacrifices made for liberty under 
me that Louisiana makes an important Jaw and for freedom from arbitrary power in gov- 
ful contribution to American law. Your ernment. In this pivotal year, it may be appropri- 
of legal history and of the origins Ol ate that the lawyers of America are meeting in Bos- 
is different from that of the States which ton, in the setting which George R. Farnum is 
ised the Union. Throughout the years, describing so eloquently in his series of articles 
ers of Louisiana have represented a fine jn the AMERICAN BAR ASSOCIATION JOURNAL. 
of ability, courage, and adherence to a Amid historic surroundings in New England, 
ht and public duty. You are fulfilling important decisions will be made which will affect 
rable tradition, in the present tense; and the future of our profession and of our country. | 
e of the legal profession, the lawyers of do not refer alone to the action to be taken on the 
are bound to have a useful part. You pending plan, so clearly and impressively explained 
the faith, and have held fast to your }. Henry Dart, Jr., yesterday, for a more repre- 
ind the lawyers of America are in your sentative organization of the legal profession in 
; the United States, although that would be sufficient 
man who comes into the Bar of this to make this year’s convention historic. There are 
he right and the duty to feel that a great many other matters of importance to the profes- 
in his keeping This is particularly true sion, which are certain to come to the floor of a 
unger men, whom [ am glad to see In genuinely deliberative gathering of lawyers and 
bers, in this convention. You who are there discussed and voted upon. This is ‘one year 
Junior Bar can make the future of your when every American lawyer will do well to put 
in your State what you will. Soon the aside his ordinary plans, in order to be in Boston 
adership and authority will be passed to oy August 24th. You will find that New England 
failing, faltering hands. It will be your offers excellent vacation opportunities, for the 
lege, your great task, to carry on and to whole family, and that you will always be glad that 
Own course. you attended the Boston meeting in 1936. In any 
\merican Bar Association extends its event, the opportunity is brought to your attention. 
dial greetings to the lawyers of Louisiana. P E 
ou will do well to apply for membership Impressions of the Lawyers at Home 
nerican Bar Association and to take your in Their States 
irt in the work which is going forward. We have been thinking and talking a great 
rge any man to join the Association; I deal about Bar Associations and the organized legal 
the opportunity profession. For the sake of variety if nothing else 
first time in the history of the Amer- although better reasons are apparent—I bring 
\ssociation, the Governors of six States you today some random and rambling impressions 
in inviting American lawyers most of the individual lawyer, in his profession—how 
the region of our annual convention. goes the work and the struggle, with him? 
sovernors of New England States have Due to circumstances not beyond my control 
st cordial letters of invitation.’ Iam ap- last July, I turned aside, to a considerable extent, 
this hospitable gesture, and I urge from a busy practice, to devote a year in large part 
nu to consider whether you will not come’ to the work of the American Bar Association. Dur- 
ar’s annual meeting of the Association, ing the last eight months, I have been in many 
open in Boston on the morning of Au-_ cities and States, in virtually all parts of the coun- 
nd continue during that week. try, and have spent a great deal of my time with 
lress before the Louisiana State Bar Association at lawyers, in and around their home meetings. My 
yn April 25, 1936 purpose has been chiefly to talk with them, rather 


issue of the American Bar Association Journal. than to make speeches to and at them. Speeches 





389 





390 


are the least useful and the least significant part of 
Bar Association meetings—the thing I am most 
interested in, is to find out what the lawyers of 
each State and locality are thinking and talking 
about, because that consensus of opinion should 
be chart and compass for the leadership of the 
American Bar Association. I went into office with 
no theories and no blue-prints for remaking the or- 
ganization of the Bar, and I have none now. What- 
ever has been done or proposed has been worked 
out in the laboratory of experience, and put through 
the same hard mill of reality and practicality as any 
of the work we do for clients. 

I came into the presidency of the Association 
with a realization that relatively few lawyers knew 
about the work and purposes the Association, 
and that relatively few, even of the members of the 
Association, come to its meetings—no more than 
3,000 in any one year. Perhaps 25,000 or 30,000 
lawyers of the present 175,000 have attended one 
or more meetings of the American Bar Association, 
whereas there are 80,000 lawyers in the State Bar 
110,000 in the State and local 
associations. Since many lawyers would not or 
could not come to the American Bar, Association, 
it seemed to me that the thing to do was and is to 
take the American Par Association out to the law- 
yers, explain its work to them, help them to see 
the real need for a democratic and vigorous Na- 
tional organization of the Bar, and discuss with 
them the ways and means of giving to the aver- 
age lawyer, at home in his State, a part and a place 
in the work, the policies, and the control of the 
\merican Bar Association 


Association Membership Should Be Made Useful 
and Indispensable to the Average Lawyer 


of 


organizations and 


working along those lines this 
Bar Association belongs to 
you, at home in the States; soon you will be in 
charge and control of it. The Association wishes 
to be of the greatest possible assistance, to those 
who are carrying on the work of the profession, in 
the States. We want to be of assistance to the 
average lawyer, not only in his Bar Association 
work and in the public matters for which the pro- 
fession has some responsibility, but also in his daily 
work in his profession. Definite plans to make 
membership in the Association useful, and even 
indispensable, to the average lawyer in his profes- 
sion, are under way, and will soon be submitted 
for advice, criticism, and suggestions. That is the 
real way to build up Association membership—not 
by urging or pleading or appeal to a sense of duty, 
but by making membership something which few 
lawyers can afford to do without. 

We want you to become members if you wish 
and to attend our convention if you can; but, above 
all, we want vou to know that, whether vou join 
or not and whether you attend or not, the American 
Bar Association is on the job for the legal pro- 
fession and is doing the best it can in behalf of 
the profession, every day in the year. 

The Individual Lawyer in His Profession 


We have been 
year. The American 


3ut I was not to talk to you about Bar organ 
ization, but about the average lawyer and what is 
happening to him, have seen and sensed it, in 
this era of change. ll, it the individual 
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lawyer, the average lawyer, with whom and for 
whom we are concerned. Bar Associations exist 
for the lawyer, not the lawyer for Bar Associa- 
tions, 

In each State, we of the legal profession be 
come agitated and aroused, because of the particu- 
lar situations which confront us in our locality. We 
think that they are unusual and This is 
especially a time when we ought to try to see the 
picture as a whole, see clearly its implications, and 
take counsel with each other as to what we should 
try to do, along practical lines. The first thing we 
need to do is to comprehend that the conditions 
which alarm us are not confined to any one State, 
or to any one section of the or to 
our own country; but are a manifestation of world- 
wide moods and trends, which need be under- 
stood and resisted, because they and 
menace our country as well as our profession and 
every man in it. 

At a time when transition or worse in 
air, the lawyer is likely to find that a great 
of challenge and anxiety confronts both him and his 
profession. The extent of the disturbance and dis- 
tress which befalls him, individually and as a mem- 
ber of the profession of law, depends for the most 
part upon the severity and scope of the economic 
and political upheavals which take place. The fate 
of lawyers and the legal profession in Russia, Ger- 
many and Italy is warning that arbitrary and un- 
checked powers in the hands of government may 
crush and destroy our profession as we have known 
it and as those countries had long known it. In 
our country, the signs are not that there are 
perils ahead for our profession and for the indi- 
vidual lawyer; and already the dislocations of life 
and business have brought very real distress to not 
a few lawyers who have deserved better fortune. 
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Present Aspects of the Profession 


When you look rather superficially at the pro- 
fession of the law, as a whole and throughout the 
country, an agreeable conclusion is that it appears 
to be doing fairly well in terms of business and in- 
come, according to the conditions of life today. 
Lawyers keep up appearances, and often make a 
brave show of getting along, even when the going 
is hard. When you get below the surface of things, 
you often find that many lawyers are having a 
pretty hard time. 

On the whole, I get the imy that the 
lawyers in the smaller cities and towns are doing 
better, and are beset with less desperate needs, 
than are a large part of the lawyers in the largest 
cities. Perhaps the circumstances of life and prac- 
tice, for the country lawyer, give firmer sense 
of independence and security. In the largest cities, 
there is real heartbreak and distress for a surpris- 
ingly large number of lawyers—not merely for 
some of the new recruits to the profession, but also 
for many older lawyers, who once had a substan- 
tial practice and income and did competent pro- 
fessionai work. It very difficult, perhaps un- 
sound and dangerous, to try to generalize about 
such matters; but I speak of conditions I have seen 
at first hand. 

The New Recruits to the Bar 
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to this effect: For the 
review” attainments or the higher 
records—the upper half of the class in 
law schools throughout the country— 
takes place about as usual; and the 
6 at least as high as it ever was, 
For the rest of the class, 
men and women coming from the law 
poorer ranking, the going is not easy; 
who study law do not find placement in 
es The great absorption of young law- 
governmental bureaus and departments has, 
temporarily, solved the problem of employ- 
housands who might otherwise have been 
in the law; but it has plunged these 
headlong into the tasks of running other 
usiness without their having had any ex- 
any business, much less in their own. 
part of the young men who come from 
ls and seek in vain for employment re- 
from the start, I find a developing 
or state of mind which bodes no good 
the profession, or the public. It probably 
the deplorable by-products of present 
1 practices in government and life. 
appears to be a growing feeling, on the 
of these young men, that in some way 
» profession, or the government, owes 
living from the start, without the 
or self-discipline or very much hard 
1e presence of the vast sums which are 
scuously distributed to groups of more 
voting strength, they are not clear why 
uld be expected to buckle down and work. 
is that all. Openly or sub-consciously, 
them challenge the standards of profes- 
cs and honorable work. “How can older 
lawyers expect young men to be honest and ethical 
on $5.00 or $10.00 a week?”, I have heard some of 
them ask, amid applause from their fellows. 

When recruits to the Bar assert their inability 
with the accepted canons of honorable 
conduct in view of the inadequacy. of their earnings, 
and maintain that “We have to live”, thoughtful men 
under the standards of the organized Bar cannot 
respond merely, as did Voltaire, “I fail to see the 
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ie profession, else many young lawyers 
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On the financial side, those starting in 
vadays are well off, in comparison with 
ons under which the men now over fifty 
age made their start. But it is evident 
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ed mold; they are not gaited for hard 
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Lawyers or Members of the Bar 


There seems to me to be under way a process 
of differentiation and cleavage that is hard to de- 
fine or express—perhaps you will understand what 
I mean if I call it a cleavage between lawyers and 
members of the Bar, between those who adhere to 
professional standards and those who use admission 
to the Bar as a point of departure and go on from 
there to follow the will-o’-the-wisps offered by po- 
litics and government. A considerable number of 
the 175,000 lawyers in the United States do not 
belong to Bar Associations because they would 
not wish to conform to Bar Association standards, 
would not feel comfortable amid Bar Association 
companionships, and do not wish to place them- 
selves within the range and radius of Bar Associa- 
tion scrutiny or discipline. Under a selective basis 
of membership in Bar organization, these men are 
naturally non-members. 

The public, the press, and lawyers speak often, 
in these times, of the need for the leadership of 
the legal profession, in opposing many trends in 
legislation and administration which give grave 
concern to adherents of the American ideals of gov- 
ernment. We have to recognize, however, that in 
the legislatures, the measures which give concern 
are usually drafted and largely passed by members 
of the Bar, and that in executive office and admin- 
istrative bodies, the acts so earnestly complained 
of by lawyers are those of members of the Bar. In 
high places, members of the Bar who, a few years 
ago, were staunch exponents and defenders of 
American institutions, have lately slipped their 
moorings and gone adrift on uncharted seas of 
opportunism and worse. They raise no voice for 
the future of America, but squabble violently as to 
the share of other people’s money which shall be 
allotted to help them “hold their State.” 

This division of the profession seems to me 
pronounced and disturbing. There is need that a 
larger proportion of the members of the Bar be 
and remain imbued with the spirit and purposes of 
an independent profession. We need to build and 
have at least majority organizations of lawyers, 
and should be prepared to take whatever may be 
the risks. 

The Outlook for the Average Lawyer 


What today is the outlook for the future of the 
lawyer in his profession? What hazards appear to 
menace his status? 

That too many lawyers have been admitted to 
the Bar, without sufficient cultural and professional 
training and ethical background, there can be no 
fair doubt. That lay agencies have invaded the 
field of work of the legal profession and taken away 
a considerable volume of work hitherto performed 
by lawyers, particularly the younger lawyers, there 
can be no fair doubt. That the moods and habits 
of the times have decreased the volume of litigation 
in many fields, is likewise a matter of common 
knowledge. 

Factors, such as these have decreased the op- 
portunities and the volume of useful employment 
of many lawyers; but I think that the real causes, 
the greater hazards to the average lawyer, go far 
deeper. It is a superficial observation, often heard, 
that the vast multiplication of laws, regulations, 
taxes, and administrative rules and requirements, 
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have created a great new volume of law business, 
which should keep lawyers busy and prosperous for 
years to come. That may be true as to some law- 
yers and law firms, but I doubt if it holds out rich 
rewards or economic salvation for the great ma- 
jority of lawyers. 


Is the Trend Away from Law and Justice? 


The fact of the matter appears to be that, look- 
ing at the over-all picture, the now prevalent trend 
of the times is away from law and impartial justice 
as to the method of determining what men may 
and may not do, and is towards administrative dis- 
cretion, personal or political favor, arbitrary and 
irresponsible power, and concepts of doing this or 


that to aid classes of people or to right supposed 
inadequacies of their stations in life. 

In the long run, the success and well-being of 
the average lawyer depends upon the activity of 
private business in his community, the manufac- 
ture and exchange of goods, the volume of farm 
products, the prosperity of the enterprises of his 
community and of the surrounding agricultural 
country. When production of goods and food- 
stuffs in the United States is curtailed, and the 
volume of imports rises many-fold, the volume of 
business everywhere in this country is lessened; 
and the volume of law business, sooner or later, 
suffers. When arbitrary discretion or favoritism is 
substituted for law, and when certainty of rights 
gives way to uncertainty as to what some remote 
and unknown bureau or official will permit or forbid, 
business stagnates and enterprise is at an end. In 
the final outcome, the lawyer and his volume of 
law business are not likely to gain by the increas- 
ing ascendancy of arbitrary power and discretion. 
The same remote hand which paralyzes the free 
spirit and boundless energy and independence of 
the American business man and farmer, is likely 
to leave the road increasingly hard for the av erage 
lawyer. 

Nor is this all. The American lawyer has tra- 
ditionally been the aid and servant of private enter- 
prise. As government comes into the picture and 
takes over many of the functions of financing and 
of business, and even enters into competition with 
its own citizens, there is less of a place for the inde- 
pendent lawyer in such transactions. The govern- 
ment wishes to transact the necessary law business 
on a “mass production” basis, usually through its 
political appointees, or else to place all manner of 
restrictions and limitations upon the lawyers who, 
for private clients, have to deal with government. 
And when government uses the money of all tax- 
payers to with taxpayers in fields 
hitherto left to private enterprise, the average law- 
ver suffers the withering and destructive effects, 
along with his clients and his community. 

In other lands, arbitrary and unchecked power 
has destroyed the independence of the legal profes- 
sion, as perhaps the chief obstacle to its schemes. 
The lawyers who have been herded in “concentra- 
tion camps” of Germany, the lawyers who languish 
on the parched slopes of the Lipari Islands, the 
lawyers whose blood has stained the snows of 
Arctic Siberia and of the Ukraine, are warning of 
what arbitrary power may mean to the professions. 
Trends towards power should be dis- 


compete some 


arbitrary 


AMERICAN BAR ASSOCIATION JOURNAL 


cerned and resisted, wherever they manifest them- 
selves in the United States. 


Unity Should Be Sought Rather Than Division 


Lawyers are not trying to create any monopoly 
of special interest or privilege for themselves. Their 
cause and their concern is that of other citizens. 
This is a good time for unity and cooperation and 
public-spirited endeavor, within the whole legal 
profession. The public needs the sense 
and disinterested effort of the greatest 
number of its lawyers, along with all other good 
citizens, to defend and keep the sound fundamentals 
of the American form of government and the spirit 
of our institutions. There is need for the spirit of 
Erskine’s immortal reply, as to the duty of the 
lawyer to defend his client against arbitrary power 
in the hands of the State or in private hands: 


common 
possible 


“From the moment that any advocate can be 
mitted to say that he will or it stand between the 
Crown and the subject arraigned in the Court where he 
daily sits to practice, from that moment the liberties of 
England are at an end.” 

The men who believe in liberty justice 
under law should stand together and work together, 
and not remain divided in different camps. This is 
no time for superficial or artificial divisions. No 
one suggests that the American people should fol- 
low implicitly or blindly the leadership of their 
lawyers; but in the discussion of changes in the 
American form of government, the lawyers should 
do their part in the informed discussion of these 
great issues before the people. 


per- 
will n 


and 


Hon. WILLIAM D. MitTcHEL! 
American Bar Association Delegate to Meeting of 
Canadian Bar Association in Halifax, N. S., August 
19-21, 1936 
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tion, to be held in 


overned 


» an added significance. 


preliminary outline of program for the 
inual meeting of the American Bar As- 
Boston, Massachusetts, 
veek of August 23, 1936, has been pre- 
the assumption that the pending plan for 
| organization of the American Bar will 
by the Association on the opening day, 
the subsequent proceedings of the week 
| by the provisions of the Constitu- 
If the pending plan 
the program as outlined can read- 
pted to the existing procedure. 
s will be a mid-summer convention, in- 
re (white suits, flannels, etc., for men) 
der at all sessions and social functions. 
n may feel free to dress as he or she 
iny similar occasion at that time of year, 
of the country. 
ration of members of the Association at- 
convention will be begun, at the Hotel 
Saturday morning, August 22nd. 


laws as amended. 


pte d, 


kets for the Annual Dinner will go on sale 


morning, August 24th; and tables and 
at that time be assigned to purchasers 
of receipt, without the reservation of 
nd what is required for official guests 
rs of their families. 
reservations for Boston should be made 
possible, through the Chicago Headquar- 
\ssociation. Details as to the accom- 
rates, etc., are elsewhere in this issue. 
feature of the 1936 convention is the 
on Tuesday and Friday, which, it is 
bring together all persons attending the 
In addition to the Annual Dinner, the 


linner under the auspices of the Conference 


ciation Delegates Monday evening will 
made an occasion for bringing together 
rs of the Association and their guests. If 
plan for an improved organization of 
adopted Monday afternoon, this dinner 
The speakers will 
outstanding, and adjournment will be 
re the opening of the annual reception. 
lition to the events listed below, there 
portunities, throughout the week, for ar- 
its to historic buildings and localities, in 
its environs. At several of these his- 
at the time of the visit of the American 
iation delegation, a brief and appropriate 
ll be delivered by a member of the Bar. 
tic exercises will take place in Faneuil 
ld State House, South Church, and pos- 
places. 


SUNDAY. AUGUST 23, 1936 


Informal Reception for new members 
of the American Bar Association (join 
ng since July 1, 1935) and other mem 

an Association conven- 
Hotel Statler 


r ttendine 
ers attending 
for ¢] t 


e first time 
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8:00 P.M, 


9-00 


10:00 


2:00 P. M. 


0: 


9:30 A. M. 


? 


J 


330 P.M. 


10:00 


A. M. 


0 P.M. 


\. M. 


Social gathering of members of Junior 
Bar Conference.—Hotel Statler. 


MONDAY, AUGUST 24, 1936 





Meeting of General Council of the Am- 
erican Bar Association—Hotel Statler. 


.M. Opening Session of the Convention— 


Symphony Hall. 

Address of Welcome. 

Response by Honorable Stanley Reed, 
Solicitor General of the United States. 

Annual Address. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 

Opportunity to offer Resolutions (for 
reference to the Resolutions Commit- 
tee without debate at this time. ) 

Consideration of and action upon Joint 
Report of Executive Committee and 
Coordination Committees with Plan 
for an improved and representative 
organization of the American Bar As- 
sociation. 

Consideration of and action upon the 
Plan for an improved and represen- 
tative organization of the American 
Bar.—( Continued. ) 

Reports by Standing and Special Com- 
mittees. Those which do not ask 
for action by the Association will be 
read by title for appropriate refer- 
ence. 

Reports of Standing and Special Com- 
mittees requiring action by the As- 
sociation. 

Meetings of Association members: from 
any States in which there is a va- 
cancy in the office of State Delegate 
(Member of the General Council), 
to fill such vacancies. 

Informal Dinner of the Association, 
under the auspices of the Conference 
of Bar Association Delegates (dinner 
to conclude promptly at 9:00 P. M.) 

—Grand Ball Room, Hotel Statler. 

The President’s Annual Reception to 
distinguished guests and the members 
of the Association (to be followed by 
dancing.) —Grand Ball Room, Hotel 
Statler. 


TUESDAY, AUGUST 25, 1936 





Meeting of Resolutions Committee. 
Hotel Statler. 

Meeting of Conference of Bar Associa 
tion Delegates. 

Meetings of the following Sections of 
the Association: 
Insurance Law 
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International and Comparative Law Law School; Reporter of the Ad 
Junior Bar Conference visory Committee. 
Mineral Law Discussion and suggestions as to the text 
Municipal Law of the draft of Rules. 
Patent, Trademark and Copyright 10:15 A.M. Meetings of Sections of the Association: 
Law Criminal Law 
Public Utility Law Insurance Law 
Real Property Law International and Comparative Law 
“Open Forum” session, under auspices Junior Bar Conference 
of the Standing Committee on Profes- Mineral Law 
sional Ethics and Grievances. Municipal Law 
12:30 P.M. American Bar Association Luncheon— Patent, Trademark and Copyright 
Copley-Plaza Hotel. Law 
Address by Lord Thankerton, Lord of Public Utility Law 
Appeal in Ordinary, of London, Eng- Real Property Law 


land. 12:30 P.M. Luncheons of Law Schools and Law 


Fraternities. 

2:00 P.M. Continuation of “Open Forum”’ consid 
eration of draft of Rules for the Fed- 
eral Courts, under the auspices of the 


2:00 P.M. Meeting of Resolutions Committee— 
Hotel Statler. 

Meeting of Conference of Bar Associa- 
tion Delegates. Se “yer 56." : 

. , . ar , udicial Section, the National Con- 

2:00 P.M. Meetings of the following Sections of J - ; 
. ad ference of Judicial Councils, and the 
the Association : “ : - She 
mes Committee on Jurisprudence and Law 
Criminal Law : ’ 
Reform. 
Insurance Law ‘ > ” 
. bis Open Forum” session under the au- 
International and Comparative Law _eanee ; 
. ~ spices of the Standing Committee on 
Junior Bar Conference t 
: : os Commerce. 
Legal Education and Admissions to ‘6 - ry . , 
Open Forum” session under the au- 
the Bar “i “ease 

spices of the Special Committee on 
Mineral Law £ Eee 

he Federal Taxation. 
Municipal Law ea ee ’ : 
. B ' Open Forum” session under the au 
Patent, Trademark and Copyright caer Chen ds - 

Law : spices ol the Standing Committee on 
ee Commercial Law and Bankruptcy. 
Public Utility Law ; - : : 

_ . - First meeting of the House of Delegates 
Real Property Law : : 

“C) F 99° ce A a —Hotel Statler. 
pen Forum” session under auspices 
of the Standing Committee on Com- 
munications. 

“Open Forum” session under the au- 
spices of the Special Committee on 
Unauthorized Practice of the Law. 

7:00 P.M. Dinners under auspices of Sections of 
the Association : 
Criminal Law 
Insurance Law RSDAY. AUGUST 27. 1936 
Judicial nee : . 
Public Utility Law 
Real Property Law 


Provisional Organization 
Reports of Sections 
General Session—S yf hony Hall. 
Addresses by: 
Sir Maurice Amos, Quain Professor 
of Law, London, England. 
Sir Frank Gavin Duffy, recently re 
tired as Chief Justice of Australia. 





A.M. Assembly Session—Symphony Hall. 
Report of Resolutions Committee and 
: , ae action upon Resolutions. 
_WEDNESDAY, AUGUST 26, 1936 Action on Reports of Committees on: 
Social Security and Unemployment 
Insurance Law. 
Unauthorized Practice of the Law 
Unnecessary Duplication of Law 
Books and Publications 
P.M. Luncheons of Law Schools and Law 
Fraternities. 


9:30 A.M. First Session of the Assembly—Grand 
Ball Room, Hotel Statler. 
Nomination and election (by ballot) of 
five Assembly Delegates to the House 
of Delegates. 

\.M. “Open Forum” session for discussion 
and suggestions as to the draft of 
proposed Rules for the Federal P.M. Assembly Session—Symphony Hall. 
Courts. Action on Reports of Committees on: 

(Under the auspices of the Federal Legislation and Policies as 
Judicial Section, National Confer- Affecting the Rights and Liberties 
ence of Judicial Councils, and Com- of American Citizens. 
mittee on Jurisprudence and Law Re- Administrative Law 
form). Commerce 

Statement as to the draft of Rules. Cooperation between the Press, Radio 

Honorable William D. Mitchell, Chair- and Bar Against Publicity Interfer- 
man of the Advisory Committee ap- ing with Fair Trial of Judicial and 
pointed by the Supreme Court of the Quasi-Judicial Proceedings 
United States; :30 P.M. Annual Dinner— Ball Room, Hotel 

Dean Charles E. Clark, of the Yale Statler. 
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Speakers : 

Lord Wright of Durley, Lord of Ap- 
peal in Ordinary, London, Eng- 
land. 

Mr. Leonard E. Brockington, K. C., 

of Winnipeg, Manitoba, Canada. 

Mr. John W. Davis, of New York. 

FRIDAY, AUGUST 28, 1936 
10:00 A.M. Assembly Session—Symphony Hall. 

Presentation of Ross Bequest Prize 
Award to George Grayson Tyler, 
Esq., New York City. 

Reading of Ross Bequest Essay by the 
Winner. 

Statement regarding the American Law 
Institute. 

(ction on Reports of Committees on: 
Federal Taxation 
Jurisprudence and Law Reform 
Professional Ethics and Grievances. 

Report of State Delegates with nomina- 
tions for general officers of the Asso- 
ciation and members of the Board of 
Governors. 

Election of Officers and members of the 

3oard of Governors. 

Unfinished business. 

American Bar Association Luncheon— 
Grand Ball Room, Hotel Statler. 

\ddress by Mr. Justice Henry Hague 
Davis of the Supreme Court of Can- 
ada. 

Presentation of the new President, other 
officers, and members of the Board of 
Governors. 

Meeting of the House of Delegates— 
Hotel Statler. 

Adjournment of the Convention. 


SATURDAY, AUGUST 29, 1936 


3oat trip to historic points (arranged 
by local Bar Associations. ) 


1:00 P.M 


2:30 P.M 





Arrangements for Annual 
Meeting at Boston August 
24 to 28, inc., 1936 

STATLER HOTEL 


Hotel accommodations, all with bath, are available 
as follow . 


HEADQUARTERS: 


one person 


3 
vf é 
& ~ ° 
os § 
$ $ 
4.50 6.50 & 7.00 

5.00 4.50to 7.00 5.00to 7 12 to 20 
4.00 4.50to 5.50 5.00to 7 12 

3.50 4.00to 6.00 4.00to 6 5to10 
6.00 6.00 to 8.00 7.00 to 10 10&up 


ge # Single for 


Statler $50 & 
Bellevue 3.00 to 
Bradford 3.00 to 
3runswick 2.50 to 
Copley Plaza 4.00 to 
Copley Square 3.00 

Kenmore .. 3.50 to 
Lenox . .. 2.50 to 
Lincolnshire . 3.00 to 


4.50 4.50 6 
4.00 5.00 to 5.50 5.00to 7 8to12 
3.50 4.00to 5.00 5.00to 6 5to10 
3.50 4.50to 5.00 5.00to 6 9toll 


2.50to 3.00 3.50to 4.50 4.50to 5 

3.00 to 5.00 4.50 to 6.00 6.00to 8 10to12 
3.00 to 5.00 4.50to 6.00 5.00to 6 5to10 
5.00 to 10.00 6.50 to 10.00 8.00 to 10 12 to 20 
3.50 to 5.00 4.00to 5.00 5.00to 7 7to10 
3.00 to 5.00 5.00to 6.00 5.00to 8 10to 12 
3.00 to 5.00 4.50 to 6.00 5.00to 6 10 

3.00 to 4.00 4.50to 5.50 6.00to 7 8& 9 
2.50to 3.50 4.00to 5.00 5.00to 6 8tol0 


Manger 
Parker House .... 


Vendome 
Westminster 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by #wo persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 North Dearborn Street, 
Chicago, IIl. 





Meetings of Law School Alumni Associations, 
Legal Fraternities, and Other Groups 


The following Law School Alumni Associa- 
tions, Legal Fraternities, Sororities and other 
groups will hold breakfast, luncheons and dinner 
meetings during the Annual Meeting of the Amer- 
ican Bar Association in Boston. Announcements 
of additional groups and information as to time and 
place will appear in later issues. 

Association of Bar Journal Editors, 

Boston University Law School Alumni Asso- 
ciation, 

Chicago University Law School Alumni, 

Columbia Law School Alumni, 

Conference of Personal Finance Law, 

Cornell Law School Association, 

Delta Theta Phi Law Fraternity, 

Duke Law School Alumni, 

Georgetown Law School Alumni, 

George Washington Law School Alumni, 

Harvard University Law School Alumni, 

International Association for the Protection of 
Industrial Property, 

Iota Tau Tau Legal Sorority, 

Kappa Beta Pi Sorority, 

Michigan Law School Alumni, 

Northwestern University Law School Alumni, 

Phi Alpha Delta Legal Fratetrnity, 

Phi Delta Delta Legal Fraternity, 

Phi Delta Phi Legal Fraternity, 

The Texas Society, 

Vanderbilt University Law School Alumni, 

University of Virginia Law School Alumni, 

Yale Law School Alumni, 

University of Wisconsin Law School Alumni. 





GRADING 


Reasons for Selecting 
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Supreme Court in 


STATE AND FEDERAL COURTS IN 
TAXATION CASES 


This Particular Subject for the Present Study—Final Decision of 
Tax Cases Coming before It from March 4, 
1936, Held to Furnish an Objective Rather Than a Subjective 


Yardstick for the Grading Experiment—Method of Computation and Results 


Obtained- 


-But the Late John Marshall Gest 


Gives Pause to Hasty 


Generalizations 


By ALBERT SMITH 


FAUGHT 


Member of the Philadelphia Ba) 


I 


EAN JOHN H. WIGMORE in a recent number 
D of the AMERICAN Bar ASSOCIATION JOURNAL 

laid before the legal profession a method for grad 
ing our state supreme courts as to judicial ability based 
upon a study which he had made of their opinions on 
points of the law of evidence, covering the eight year 
period from 1925 to 1932. 

This careful and impartial attempt to appraise the 
knowledge and sound judgment of the courts of last 
resort in the special field in which Dean Wigmore is a 
recognized authority may encourage others to add sug- 
gestions which may perhaps ultimately lead to the de- 
velopment of an accepted method for grading of courts 
and tribunals on the basis of demonstrated judicial abil- 
ity. As pointed out by the dean emeritus of Northwes 
tern University School of Law, if the legal profes- 
sion should make periodically some generally accepted 
appraisal of the work of the courts this may not only 
stimulate the courts to a quickened endeavor to 
meet high and exacting standards, but it may also 
have a beneficial influence in the practical problem 
of judicial selection as vacancies occur on the bench. 

' Three or four important rules have been developed 
and noted by Dean Wigmore as being essential to any 
such method for grading the courts of this country : 

1. The indicia of judicial ability should be objec- 
tive rather than subjective. A yardstick depending for 
its accurate use on matters of opinion would be too 
uncertain to be effective except under unusual circum- 
stances, 

2. The work of each court as a whole should be 
graded and not that of individual judges. True it is 
that a tribunal having a minority or even a single judge 
of preeminent ability may find its work enhanced under 
the stimulus of such leadership and knowledge. 

3. The grading should be of the recent and current 
work of the court, rather than of the court as it was 
formerly constituted. 

4. The factors chosen for comparative study 
should be ever present. Questions of evidence, like 
the problems of the poor, are continually with us. By 
contrast it would be unjust to attempt to grade courts 
by the soundness of their rulings in patent law or bank- 
ruptcy cases in which federal courts seem to have the 
preeminence, or in mining law as to which certain courts 
alone may have real opportunities for mastery. 

The fields of law in which the yardstick is to be 
applied should. therefore, be those which fall within 


the normal jurisdiction of nearly all of the 
whose work is being studied and compared. 

With these rules in mind the present writer ven 
tures to approach where all but deans and deans emeri 
tus' should fear to tread. This approach is to be through 
the field of taxation, due to 
subject. 


courts 


a special interest in this 


Taxation cases have been chosen as an experi- 
mental laboratory in efforts to take one more step for 
ward in the development of methods for grading courts, 
for several reasons. Not only do taxation cases arise 
in almost every jurisdiction, but, as the statutory law 
of taxation is continually being rewritten, the questions 
which arise are often novel as well as important, and 
many of the courts have substantially equal opportuni 
ties in the efficient handling of these problems. To 
mention one instance only the repeal of the Eighteenth 
Amendment became effective on December 3, 1933, a 
date less than three years now past. Every state started 
as it were at “scratch,” and distinguished service ap 
peared to be within the grasp of numerous courts all 
over the country in formulating the legal effect of taxa- 
tion resting upon the legalized flow of the beverage 
which cheers but which may make automobile driving 
dangerous. Dean Wigmore has lamented that in the 
field of evidence one noticeable feature of judicial opin 
ions is the “constant reconsideration of the same old 
settled rules as if they were new.” Such a stricture 
would hardly apply in the field of taxation, in which 
there appears to be a sharp and still undetermined con 
flict between clashing principles of justice and expedi 
ency, a matter which will be touched upon later in this 
article. 

Many of the problems involved in taxation cases 
are still in an early stage of development. One ex 
ample may illustrate the youthful vitality inherent in 
this line of legal study. On the day this article is being 
written there has arrived from the Section of Municipal 
Law of the American Bar Association “Legal Notes on 
Local Government” for May 1936, in which appears 
the following note: 

“EXCESSIVE VALUATION — Due \rbitrary 
valuation for tax purposes by State Board of Equalization 
as a violation of due process (Great Northern Railway v 
Weeks, U. S. 80 L. Ed. 365, 56 Sup. Ct. 426 (1936). 
Comment: 84 U. Pa. L. R. 784-785, Apr. 1936. (“For 
the first time in its history, the Supreme Court has held 
that what the Court will call an excessive valuation for 


Process 


1. Should we say “emeriti 
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a state taxing body is a violation of due 
decision, unfortunately, appears to furnish 
flood of litigation by. any taxpayers who 


he exercise of discretion by 
ve official also Comment: 49 Harv 
1013, April, 1926. 
er or not the learned editors of the Univer- 
nsylvania Law Review* are correct in de- 
s important decision as “unfortunate,” the 
States Supreme Court here recognizes that tax- 
nerally, and this may mean every one of us, 
nstitutional right to a fair assessment by those 
nister the taxation systems which affect us. 
ntrast with the eight year study made by 
in analyzing evidence cases for the pur- 
ling the highest courts of the several states, 
riter has chosen for study only those cases 
f taxation which since March 4, 1933, have 
| before the United States Supreme Court 
have been decided, with written opinions by 
ynnounced down to May 4, 1936, a period of 
and two months. During this brief period 
ght months there has been no change in the 
f the highest court of this country, and no 
he administration entrusted in the enforce- 
leral statutes. 
rmore in order that the yardstick used in the 
the numerous courts from which these tax- 
have come, should be objective rather than 
e test in each case has been the final action 
taxation cases of the Supreme Court of the 
tates. If the judgment or decree of the court 
is been affirmed by the United States Supreme 
re saved all the labor of forming an opinion 
her the lower court did or did not distinguish 
labors. The tangible stamp of approval by 
seems to be sufficient, and, as far as the legal 
is a whole may be concerned, is certainly 
npersonal and final. Knowledge by the bar 
certain type of case, a particular appellate 
always affirms the court below, is not only 
of the wisdom of the lower court, but 
as a guide to the bar in determining the 
successful appeal in future cases in this par- 


about in this careful manner these recent 
ases have been segregated tor special study to 
could find therein any basis for the building 
jective methods for grading the courts whose 
sions were reviewed since the day when the 
resident of the United States took office. 


IT 
} 


present writer, before considering 139 recent 
ses, desires to invite the attention of the 
the AMERICAN Bar ASSOCIATION JOURNAL 
recently expressed by some of those who, 
rking in different fields, have given special 
to taxation problems. Four spokesmen 
hosen: a judge of the Circuit Court of Ap- 
he Tenth Circuit, a member of the Faculty 
versity of Vermont, a recent president of the 
Economic Association, and the executive 
undergraduate days the present writer was a 
editorial board of this important legal peri- 

t. Josephs Stock Yards Co. v. United States de- 


27th, 1936, the Supreme Court also recognized 
examine the findings of fact of 
never constitutional rights are 


secretary of the Tax Policy League. The publication 
in which these spokesmen have voiced their views, here 
quoted, may, perhaps, not be found in the libraries of 
all of our readers, but they are well known to those who 
are students of taxation problems. 

1. At a tax clinic held during the Los Angeles 
Meeting of the American Bar Association on July 17, 
1935, Hon. Orie L. Phillips, a member of the United 
States Circuit Court of Appeals for the Tenth Circuit, 
said, as reported in the September number 1935 of 
The Tax Magazine: 

“A Circuit Judge usually looks for trouble in a tax 
case. 

“While we frequently say that in tax matters, regard 
shall be had for substance and not mere form, generally 
speaking we cannot approach the consideration of a tax 
case with the broad inquiry, what is right and just between 
the taxpayer and the government—what judgment will 
reach a just result. This is true because we are hedged 
about by controlling’ statutory provisions and administra- 
tive regulations, designed to raise necessary revenue rather 
than to effect broad principles of right and justice, which 
must be considered with respect to their general applica- 
tion rather than their effect in an individual case. 

“Nevertheless, we like to know what is the effect of 
the tax determination in the particular case. Has it 
accomplished a just and desirable result? Is the taxpayer 
standing on a technical or arbitrary rule to escape a just 
tax? Is the government insisting on a like rule to exact 
an unjust tax.” * * * 

“And so we are desirous of knowing how a particular 
construction or a particular application of a legal principle 
will affect the government, and the taxpaying public as a 
whole, as well as how it will affect the government and 
the taxpayer in the case under consideration. 

“We should not permit hard cases to make bad law. 
We are less apt to do so, it seems to me, if tax cases are 
considered in the dual aspect I have indicated.” 


2. Professor Alfred G. Buehler, a member of the 
Faculty of the University of Vermont in the February 
1936 number of the Bulletin of the National Tax As- 
sociation discusses the conflict between the principles 
of expediency and justice in the field of taxation : 


“Because taxes are not founded upon any one prin- 
ciple, inconsistencies are bound to arise; for taxes cannot 
be made to serve God and mammon at the same time. A 
tax system may be equitable but fail to provide adequate 
revenues, just as it may provide adequate revenues but be 
inequitable. The problem is to obtain the needed revenues 
muy, = * > 

“Tax systems are the outgrowth of struggles and com- 
promises over issues among classes, interests, groups and 
individuals. . What is fair to one class may be unfair to 
another. Justice in taxation is a relative term, and its 
attainment is necessarily qualified by numerous conditions. 
The social good may be the highest good, but in taxation 
every man is for himself. The best organized and most 
influential groups dominate tax legislation, but their in- 
terests, unfortunately, are not always in harmony with 
social welfare.” 


? 


3. We are indebted to Professor Buehler for call- 
ing to our attention the presidential address of Mr. T. S. 
\dams, delivered before the American Economic As- 
sociation under the title “Ideals and Idealism in Taxa- 
tion” (reprinted in the Bulletin of the National Tax 
Association from the American Economic Review, 
Vol. XVIII, 1928, p. 5), in which Mr. Adams said: 


“The moralist calls for just taxes; but taxes cannot 
be just. The administrator calls for simple taxes; but 
experience shows they cannot simply be simple. Some 
politicians would mould taxes wholly in accordance with 
political expediency, but statesmen realize that in the 
long run this would be impolitic. The business man de- 
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mands practical taxes; but financial history proves that it 
is impracticable to make them purely practical. The 
legalist wants taxes administered clearly according to law, 
but the record of the income tax and the property tax 
makes it clear that such taxes cannot be successfully 
administered by methods meticulously legal.” 

The accuracy of this final clause may perhaps now 
be questioned in view of the two recent rulings of the 
United States Supreme Court reference to which has 
already been made, but the complexity of the subject of 
taxation is accurately summarized by Mr. Adams. 

4. One of the newer organizations which is doing 
original and independent thinking in the taxation field 
is the Tax Policy League. In its monthly publication 
entitled Taxbits (issue of December 1935) appears the 
following appraisal of the taxation systems of the sev- 
eral states, written by Dr. Mabel L. Walker, its execu- 
tive secretary : 


“No state that is resorting to the general 
sales tax can be considered a leader in the public finance 
field. Twenty-three states are thus ruled out at the outset. 
It is equally obvious that in our present economy no state 
can lay claim to an equitable and well-devised tax system 
unless it has a corporation net income tax and a graduated 
tax on net income of persons 

“Fourteen of the remaining twenty-five states lack 
either the corporate income tax or the graduated personal 
income tax. Five of the remaining eleven still resort to 
the regressive and inequitable poll tax. 

“In assigning high rank to New York and Wisconsin, 
consideration has been given to the equity of the system, 
the excellence of administration, and the credit rating of 
the states. In addition to having a generally well balanced 
tax structure, both of these states have accepted heavy 
responsibilities in the way of unemployment relief. Both 
have been exceptionally generous with the local govern- 
ments. Both have come through the depression with ex- 
cellent credit rating. Both maintain high standards of 
state tax administration. 

“This is far from implying a record of perfect achieve- 
ment for either state. Much remains to be done in both. 
For example, the system of business taxation in New York 
is very complicated. There should be reform and simpli- 
fication of utility and insurance taxes in particular.” 


American 


Finally the more important recent statutory 
changes in the taxation field have been summarized in 
the December, 1935, number of The Tax Magazine by 
Mr. Raymond E. Manning of the Library of Commerce: 


“Legislatures in forty-seven states met during 1935 
and enacted approximately fourteen hundred tax laws. 
They adopted fifty-six important new taxes and sixty-five 
important rate increases. Among the new taxes are seven 
sales taxes, five personal income taxes, three corporate 
income taxes, two capital stock taxes, four cigarette taxes, 
four horse racing taxes, seven oleomargarine taxes, four 
chain store taxes, and two slot machine taxes. 

“The motivating force behind many of these new 
and increased taxes are unbalanced budgets, additional re- 
lief needs, new Federal matched, and a per- 


1 funds to be 
sistent demand for reduced property taxes.” 


The foregoing brief excerpts from current litera- 
ture in the taxation field are enough to give the busy 
practitioner in other domains of the law a glimpse of 
the vitality and mobility inherent in tax problems as 
they come before the courts, with perhaps a speed con- 


siderably quickened since the advent of the 


national administration 


present 


IT] 

We now seem to be ready to face our laboratory 
material of 139 taxation cases which, since March 4, 
1933, have been determined, with opinions filed, by the 
United States Supreme Court. These cases appear to 


meet the rules gleaned from the 
Wigmore. 

1. They may be viewed and tested by 
standard, namely the result of appeal 
Court of the United States. 

2. They form a group of cases representing the 
work of the tribunals as a whole during a period of 
time quite recent. 

3. They comprise a group of in a field in 
which all of the courts under consideration have had 
substantially equal opportunities for distinguished serv- 
ice, namely cases involving taxes of one sort or another. 

Let us glance at the material which meets these 
specifications before attempting the delicate task of 
making even a tentative grading of the courts in- 
volved. 

This series of cases begins with Lang v. The Com- 
missioner of Internal Revenue, 289 | 109,77 U.S 
L. Ed. 1066, which was argued on March 22, 1933, 
and decided on April 10, 1933, by the United States 
Supreme Court which affirmed the ‘uit Court of 
Appeals for the Fourth Circuit, and the series ends 
with Zimmern v. United States, argued on April 3, 
1936, and decided on April 27, 1936, by our Federal 
Supreme Court which reversed the United States Cir- 
cuit Court of Appeals for the Fifth Circuit. 

These 139 taxation cases are part of some 500 
cases argued before and decided by the United States 
Supreme Court, with written opinions, in this period 
of 38 months. Almost 28 per cent of the opinions of 
the highest court of the country, therefore, have dealt 
with taxation matters since the day of the inaugura- 
tion of the Hon. Franklin D. Roosevelt as President 
of these United States. The group of taxation cases 
seems to be sufficiently large to invite special study 
and consideration. 

Among these 139 taxation casés appear 24 in which 
one or more justices of the Supreme Court noted his 
dissent from the opinion or judgment of the Court. In 
one out of every six cases on the average, a dissent has 
been noted, or in over 17 per cent of all of the taxation 
cases. 

Every member of the United Supreme 
Court has recorded his dissent in at least one of these 
139 taxation cases. The range of dissent runs from 
two cases for Mr. Justice Roberts to 18 cases for Mr. 
Justice Stone. The full table of dissents in these cases 
is as follows: 


an objective 
to the Supreme 


CdasCs 


tates 


Percentage 
Mr. Justice Stone 
Mr. Justice Brandeis 
Mr. Justice Cardozo 
Mr. Justice McReynolds 
Mr. Justice Butler esate 
Mr. Chief Justice Hughes 
Mr. Justice Van Devanter 
Mr. Justice Sutherland 
Mr. Justice Roberts ow 

The noting of a dissent in from 

cent of a series of cases may be considered 
but disapproval of the conclusions about 
twelve per cent of the cases is a matter of interest and 
importance. From this table it is apparent that the 
weight of the Supreme Court, when it is divided as it 
is in many taxation cases, does not usually fall in the 
proverbial five to four cleavage, rather into two 
groups, one of which has twice as many members as 
the other (a six to three cleavage ).* 


three per 
negligible, 


reached in 





4. Dr. Robert Luce in Legislativ 
states at page 89: 


‘A frequent criticism of present 
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The 139 taxation cases reached the Supreme Court 

» United States by the following routes 

was a matter of original jurisdiction.’ 
volved the answer to specific questions 
by the Circuit Court of Appeals for the 

ircuit. 

Six came up from the 

[Three from the 


{ 
nbia 


i 


Seventh | 
Court of Claims. 
Court of Appeals of the District 


ixteen directly from a District Court of the 
ited States without passing through a Circuit Court 
\ppeals 
from the Supreme Court of the Philippine 
from the courts of last resort of 
States. 
nine from the Circuit Courts of Appeals 
First Circuit, 10; Second Circuit, 15; 
, 9; Fourth Circuit, 5; Fifth Circuit, 8; 
ut, 2; Seventh Circuit, 12; Eighth Circuit, 
cuit, 13; Tenth Circuit, 7; Total, 89. 
ionally a single opinion of the Supreme Court 
of cases arising in more than one circuit, 
ately discuss them in the opinion of the court. 
ances each of the circuit courts involved has 
1 as having a separate taxation “case” dis- 
by the United States Supreme Court. Ac- 
ire 143 ““ involved in the present 


nty-nine 


the 


“ases”” 


what tee be the “score” of affirma- 
t reversals in regard to these taxation cases, 
especially in regard to those courts which were repre- 
sented by several cases in the series. 

[he preliminary question may be asked as to 
whether the court below should lose all credit for its 
acumen and study of an intricate problem merely be- 
its final answer is not approved. Certainly a 
reversal by a five-to-four decision is a source of less 
egret than an overruling by a unanimous decision of 
the » Justices of the United States Supreme Court. 
While he va to keep the yardstick strictly objective 
the writer suggests that when a lower court is reversed 
by less than an unanimous decision it is entitled to a 
A lawyer who loses a case by a five-to- 
four decision or even a six to three decision has grounds 
for consolation at the splendid fight which he must 
have put up, in winning to his side a number of the 
judges of the highest court of the country. 

lo meet this situation the writer suggests that note 
should be taken of the number of members of the 
United States Supreme Court who record their dissent 
in the taxation cases which we are using in the present 
effort to hasten the development of a yardstick or cri- 


see 


cause 


lefinite credit. 





at though in theory, we are sup- 
benefit the collective wisdom of the 
1 practice the Court may be so nearly evenly 
decision seems the judgment of one man.” 
adds, in a footnote 
belief as to the 
acts and resoluti 
torty-six 
yal wholly or in 


on the fact tl 


} | 
assed 


this is wrong. Of 
ns enacted by Congress in one 
fifty-nine have been held 
These required the Su- 
to decide seventy cases. In twenty-seven of 
ing four of the New Deal cases, the Court was 
“Or ily ten were voided by a majority of but one 

i nited States News, June 10, 1935.” 

Dr Luce discusses the unsatisfactory result of efforts in 
certain states to prevent the state court of last resort to de- 
by a mere majority, that an act of the legislature is un- 
onstitutional. The states discussed are South Carolina (1895), 
irginia (1902), Ohio (1912) and Nebraska (1920). 

5. Cases marked with an asterisk have been excluded from 


extent of 


years, only 


part. 


clare 


ratior 
a 


terion for gauging judicial soundness of the several 
courts from which cases have reached the Supreme 
Court of this country. One such method would be to 
devise a scale of credits for appeals resulting in rever- 
sals, about as follows: 
Unanimous reversal 
Reversal, with 1 judge dissenting 
Reversal, with 2 judges dissenting 
Reversal, with 3 judges dissenting ; 
Reversal, with 4 judges dissenting 8 
Affirmation (irrespective of dissenting judges) 1.0 credit 

The effect of this would be that the reversal in one 
or more cases by a closely divided vote would meas- 
urably improve the “score” of the court in question as 
compared with an unanimous reversal. 

IV 

On the basis of the taxation cases under considera- 
tion in the present series the tentative “score” of each 
of the several Circuit Courts of Appeal would be as 
follows: 


.O credit 


Reversals with num- 
ber of judges 
dissenting 


Af- 
Total fir- 
tax ms! 
cases tions 
Circuit Court of Appeals 
Eighth Circuit 8 6 
Second Circuit 15 11 
First Circuit 10 6 
Seventh Circuit 12 6 
Ninth Circuit 13 
Fifth Circuit 
Tenth Circuit 
Third Circuit 
Fourth Circuit f ca ote oe Ee 
Sixth Circuit 2 ) 1 
y he score of the Court of Claims and of ‘the C ourt 
of Appeals of the District of Columbia, on the same 
basis would be: 
83.3 Court of Claims....... 6 a: al) Maps 
33.3 Court of Ap., Dis. Col.. 3 ap ee l 
The only district courts having two or more 
were: 
100 U. 


“Score” 
90.2 
78.7 
60.0 
50.0 
47.7 
45.0 
42.9 
42.2 
40.0 


cases 


> o. U, Bs 2 
90 V5 BG 2 D. W.Va. 2 l 


50 v.38. CB eee. 2 Be an 
The only pois of last resort having two or more 
cases were: 
100 Miss. Supreme Court.. 
80 Wash. Supreme Court.. 
80 Penna. Supreme Court. 
50 Okla. Supreme Court. 
50 Calif. Supreme Court.. oa xe ¢ Mack ae 
Taking the state Supreme Courts as a group and 
also the District Courts of the United States as another 
group and the Circuit Courts, etc., the results are: 
77.5 13 District Courts...... ~~ oa fs F 
20 State Courts ae tn Swe xa 
10 Circuit Ct. of Appeal 89 45 2 5... 1 
Let us tentatively take as a standard the average 
experience of the ten circuit courts of appeal in the 
series of 89 taxation cases, namely a score of 55.8. The 
courts viewed only in the light of taxation cases ap- 
pealed to the United States Supreme Court and argued 
since March 4, 1933, and decided with opinions by 
tribunal, might be tentatively grouped in four 
“standard,” “above standard,” and “way above 
” and a fourth unnamed group, as follows: 


- Reversals with num- 
Group One Total fir- ber of judges 

(A score of 90 or — id tax ma- dissenting: 

“Way above standard” cases tions 4 3 2 


Miss. Supreme Court.. 3 3 
0 | 60UU.S. DOE 2 2 
90.2 Cir. Ct. Ap. for 8th Ct. 8 6 
902 U.S.D.C.S. D. W.Va. 2 | 


(Continued on page 434) 
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grades, 
standard, 
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THE “MUNICIPAL BANKRUPTCY 
ACT” DECISION 
Economic conditions in recent years 
have made the scope of the Bankruptcy 
Clause of the Federal Constitution one of 
the most important of the constitutional 
questions to come before the Courts. 





The progressive nature of the permis- 
sible statutory extensions of the application 
of the Clause has recently been clearly 
stated by the United States Supreme Court. 
Mr. Justice Sutherland, in Continental IIli- 
nois National Bank and Trust Co. vs. Chi- 
cago Rock Island and Pacific Railway Co.— 
which involved Section 77 of the Bankruptcy 
Act providing for Railroad Reorganization 
—put it thus: 

“The fundamental and radically pro- 
gressive nature of these extensions becomes 
apparent upon their mere statement; but all 
have been judicially accepted or approved as 
falling within the power conferred by the 
bankruptcy clause of the Constitution. 
Taken altogether, they demonstrate in a 
very striking way the capacity of the bank 
ruptcy clause to meet the new conditions as 
they have been disclosed as a result of the tre- 
mendous growth of business and development 
of human activities from 1800 to the present 
day 2 

The decision of the United States Su- 
preme Court on what is commonly referred 
to as the “Municipal Bankruptcy Act of 
1934” is not opposed to this view, although 
it reveals two distinct and divergent views as 
to the further direction and extent to which 
this “evolutionary process” of development, 
as Mr. Justice Cardozo puts it in his dissent 


ing opinion, may go. The majority of the 
Court, through Mr. Justice McReynolds, 
holds it must stop with the political subdivi 
sions of a sovereign State. The minority of 
four, including the Chief Justice, in an opin 
ion by Mr. Justice Cardozo holds that where 
the sovereign State consents, there is power 
in the Constitution to permit local govern 
mental units generally to become voluntary 
bankrupts. 

The majority opinion passes over the 
objections that the Act in question is not a 
law on the subject of bankruptcies and that 
it conflicts with the Fifth Amendment. It 
assumes for its purposes that the Act is ade- 
quately related to the general subject of 
bankruptcies. But it finds that Congress has 
attempted to interfere with the rights of the 
States in a way calculated to upset that 
fundamental balance of power which it is the 
aim of the Constitution to protect. It points 
out that the power to tax the State or its 
instrumentalities has been expressly denied 
in a series of opinions by the Court, as such 
a course “would be an unwarranted inter 
ference with the fiscal matters of the State 
—essentials to her existence.” The same 
fundamental principle, the opinion holds, 
applies to the attempted extension of the 
bankruptcy clause. 

“If obligations of States or their politi- 
cal subdivisions may be subjected to the in 
terference here attempted, they are no 
longer free to manage their own affairs; the 
will of Congress prevails over them; al- 
though inhibited, the right to tax might be 
less sinister. And really the sovereignty of 
the State so often declared necessary to the 
Federal System, does not exist. . 

The analogy to the taxing power is em 
phasized: ““The power ‘to establish . uni- 
form laws on the subject of bankruptcies,’ 
can have no higher rank or importance in 
our scheme of government than ‘the power 
to lay and collect taxes.’ Both are granted 
by the same section of the Constitution, and 
we find no reason for saying that one is 
impliedly limited by the necessity of pre- 
serving independence of the States, while the 
other is not.” Furthermore, “neither the 
consent nor submission of the State can 
enlarge the powers of Congress; none can 
exist other than those which are granted.” 
Nor can the State impair the obligations of 
contracts indirectly by “granting any per- 
mission necessary to enable Congress to 
do so.” 

The consent of the State, thus dismissed 
in the majority opinion, plays a significant 





[pITORIALS 


part in that of the minority. This opinion 
states that “the question is not here whether 
the Statute would be valid if it made pro- 
vision for involuntary bankruptcy, dispens- 
ing with the consent of the State and with 
that of the bankrupt subdivisions. For pres- 
ent purposes one may assume that there 
vould be in such conditions a dislocation of 
that between the powers of the 
States and the powers of the central gov 
ernment which is essential to our Federal 


ovstem 


balance 


But “the Statute here in question does 
the balance. It has been 
with sedulous regard to the struc- 
ture of the Federal system. The govern- 
mental units of the State may not act under 
this Statute except through the medium of 
a voluntary petition which will evince their 
own consent, their own submission to the 
judicial power.”” And the opinion goes on 
to give other safeguards embodied in the 
Act and cites, “to cap the protective struc- 
ture,’ the Texas statute authorizing its 
political subdivisions to take advantage of 
the challenged act. The opinion proceeds 
as follows: 

“To overcome an Act of Congress, in- 
validity must be proved beyond a reasonable 
doubt Sufficient reasons do not appear 
for excluding political subdivisions from the 
bankruptcy jurisdiction if the jurisdiction is 
maintain the equilibrium 
between the State and national power. Per- 
suasive analogies tell us that consent will 
preserve a balance threatened with derange 
ment. A State may not tax the instrumen- 
talities of the central government. It may 
however, if the central government 
consents. Reciprocally, the central govern 
ment, consent being given, may lay a tax 
upon the States The prevailing opin- 
ion tells us in summing up its conclusions 
that the bankruptcy power and the taxing 
power are subject to like limitations when 
the interests of a State are affected by their 
action. Let that test be applied, and the Act 
must be upheld, for jurisdiction is with- 
drawn if the State does not approve.” 

The minority opinion gives a brief his- 
tory of “the expanding concept” of bank- 
ruptcy jurisdiction as furnishing a needed 
background for the case; points out that the 
evolutionary process has been resisted at 
every stage; and finds no reason for saying 
that the inclusion of bankrupt municipali- 
ties, with certain limitations, is not justi- 
fiable. As to the suggestion that the State 
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cannot indirectly impair the obligation of 
contracts by consenting to the application 
of the bankruptcy Statute, it points out the 
Act does not authorize the State to do this: 
“Tf contracts are impaired, the tie is cut or 
loosened through the activity of the court of 
bankruptcy approving a plan of compensa 
tion under the authority of Federal law.” 


OUR EFFICIENT SECRETARY 

At the delightful luncheon given by 
Chairman Morris of the General Council to 
the members of that body and of the Execu- 
tive Committee of the Association in Wash- 
ington on May 7th, Secretary William P. 
MacCracken, Jr., arose to make an an- 
nouncement which was received with deep 
feeling by those present. 

The genial Secretary of the Association 
told the members of the General Council 
that he will not permit the use of his name 
as a candidate for re-election in Boston next 
August. “Bill” MacCracken has been a good 
deal of an “institution” in American Bar 
Association meetings for a long time. Dur- 
ing his eleven years of service, the Associa- 
tion has grown greatly in membership, scope 
of activities and influence. He has worked 
tirelessly in the supervision of many details 
of arrangements and in presenting reports 
and announcements for the consideration of 
the convention. 

Mr. MacCracken’s decision to retire 
from the secretaryship and devote himself 
to his law practice is fair to him, but a last- 
ing loss to the work of the Association. 


“SOMETHING OF THEIR GREAT- 
NESS LINGERS” 

We are told that “something of their 
greatness lingers where great men have 
dwelt.” In his interesting series of articles 
on “Historic New England Shrines of the 
Law,” Mr. Farnum has succeeded in catch- 
ing that “something” and transferring it to 
the printed page. 

Those who visit New England this 
summer in connection with their attendance 
at the Annual Meeting of the Association 
in Boston will have more of the “seeing eye”’ 
than they otherwise would have had, as a 
result of his eloquent, sympathetic and highly 
informed descriptions. Places which to many 
are merely “tourist sights” will be viewed 
by them in their proper setting as parts of 
the great historical picture of the growth 
and greatness of our country. 





REVIEW OF RECENT SUPREME COURT DECISIONS 





Bituminous Coal Conservation Act Held Unconstitutional in so far as It Undertakes to Regu- 
late Wages, Hours of Service, Working Conditions and the Bargaining about Them in 
Connection with the Production of Coal—These Affect Production but Do not Directly 
Affect Interstate Commerce, Nor Do They Fall Within Any Other of the Powers Dele- 
gated to the National Government in the Constitution—Unlawful Delegation of 
Authority to Majority—Price-Fixing Provisions So Related to Labor Provisions 
That Fall of Latter Carries Down the Former—Review of Findings of Fact 
by Administrative Tribunals 


By Epcar B. ToLMAN* 


Statutes—Bituminous Coal Conservation Act—Fed- 
eral Power to Regulate Wages, Prices and 
Trade Practices in the Production of Coal 
—Separability of Provisions as Affect- 
ing Invalidity of Act 

The regulation of the wages, hours of service, and 
working conditions. and the bargaining about them, in con- 
nection with the production of coal, affects production but 
does not directly affect Inter-State Commerce, nor do they 
fall within any other of the powers delegated to the na- 
tional government under the Constitution, and the Bitu- 
minous Coal Conservation Act is unconstitutional in so far 
as it undertakes to regulate such matters. 

Said provisions also involve an unlawful delegation of 
authority to the majority of coal operators and miners to 
coerce an unwilling minority. 

Provisions of that Act, in so far as they undertake to 
fix the price of coal, are so related to and dependent upon 
the labor provisions of that Act, that the fall of the latter 
carries down with it the former. 

Carter v. Carter Coal Ci 
56 Sup. St. Rep. 


, et. al., 80 Adv. Op. 749; 


In these cases, the Supreme Court considered the 
constitutional validity of the Bituminous Coal Con- 
servation Act of 1935. Four cases involving the Act 
were disposed of together, Mr. Justice SUTHERLAND 
delivering the opinion of the majority of the Court. 
Two of the cases before the Court were cross-writs of 
certiorari in a stockholder’s suit. A third case arose 
at the suit of a coal company and others to enjoin the 
collector of internal revenue from collecting taxes im- 
posed by the Act. The fourth case also arose on a 
stockholder’s suit against a coal company and some of 
its officers to secure a mandatory injunction against 
their refusal to accept and operate under the Bituminous 
Coal Code prepared in pursuance of the Act. 

The objects of the statute, as stated in the opinion 
of Mr. Justice SUTHERLAND, are: 

“The purposes of the ‘Bituminous Coal Conservation 
Act of 1935,’ involved in these suits, as declared by the 
title, are to stabilize the bituminous coal-mining industry 
and promote its interstate commerce; to provide for co- 
operative marketing of bituminous coal; to levy a tax on 
such coal and provide for a drawback under certain con- 
ditions; to declare the production, distribution, and use of 
such coal to be affected with a national public interest; 
to conserve the national resources of such coal; to pro- 
vide for the general welfare, and for other purposes. C. 
824, 49 Stat. 991. The constitutional validity of the 
act is challenged in each of the suits.” i 

The law brings within its operation every pro- 


\ssisted by JAMes L. Homirt 


ducer of bituminous coal in the United States. Section 
1 details circumstances thought to justify the statute. 
It declares that the business of producing such coal is 
affected with a national public interest, and that various 
enumerated interests require the regulation of the in- 
dustry as prescribed in the Act. Section 1 further de 
clares that the production and distribution of such coal 
bear upon and directly affect interstate commerce, and 
render regulation imperative for the protection of such 
commerce. It also recites a necessity for regulation by 
preserving the right of collective bargaining for wages, 
hours of labor, and conditions of employment. 

Section 2 of the Act establishes a National Bitu- 
minous Coal Commission in the Department of the In- 
terior, and confers certain powers on the Commission. 

Section 3 imposes an excise tax of 15% upon the 
sale of bituminous coal produced in the United States, 
on the sale price at the mine, or upon its fair value, in 
the case of captive coal. It goes on to provide that any 
producer who has filed an “acceptance of the code pro- 
vided for in Setion 4 of this Act, and who acts in 
compliance with the provisions of such code, shall be 
entitled to a drawback in the form of a credit upon 
the amount of such tax payable hereunder, equivalent 
to 90 per centum of the amount of such tax. © 
It further provides that “No producer shall by reason 
of his acceptance of the code provided for in Section 4 
or of the drawback of taxes provided in Section 3 of 
this Act be held to be precluded or estopped from 
contesting the constitutionality of any provision of said 
code, or its validity as applicable to such producer.” 

Section 4 provides for the formulation, by the 
Commission, of a code known as the Bituminous Coal 
Code, which is to provide, among other things, for the 
prices at which coal shall be sold at the mines. 

“Without repeating the long and 
with regard to the fixing of minimum prices, it is enough 
to say that the act confers the power to fix the minimum 
price of coal at each and every coal mine in the United 
States, with such price variations as the board may deem 
necessary and proper. There is also a provision authorizing 
the commission, when deemed in the public 
interest, to establish maximum prices in order to protect 
the consumer against unreasonably high prices. 

“All sales and contracts for the sale of coal are 
subject to the code prices provided for and in effect when 
such sales and contracts are made. Various unfair meth- 
ods of competition are defined and forbidden.” 


involved provisions 


necessary 


The labor provisions of the code are set up sepa- 
rately in Part III. These require the district boards and 
code members to accept certain conditions, including 
the following: that employees shall be given the right 
to organize and bargain collectively through repre- 
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of their own choosing, free from interference, 
coercion of employers ; and that employees 
ll | the right of peaceable assemblage for the 
liscussion of the principles of collective bargaining and 
their own check-weighman to inspect the 
or measuring of coal. 
Subdivision (g) of Part III provides that: 


secure 


} 


velghing 


_ 


Whenever the maximum daily and weekly hours of 
igreed upon in any contract or contracts nego- 

tween the producers of more than two-thirds the 

nal tonnage production for the preceding cal- 

ind the representatives of more than one-half 

workers employed, such maximum hours of 

be accepted by all the code members. The 

ment or agreements negotiated by collective 

irgaining in any district or group of two or more dis- 
icts, between representatives of producers of more than 
two-thirds of the annual tonnage production of such dis- 
rict or each of such districts in a contracting group dur- 
preceding calendar year, and representatives of 

ity of the mine workers therein, shall be filed 

abor Board and shall be accepted as the mini- 

for the various classifications of labor by the 

operating in such district or group of dis- 


} 
en 


upreme Court of the District of Columbia 
the suit in the Carter case was brought in 
that the production of coal is a local activity, 

is the nation’s greatest and primary source 
nd that its distribution in interstate com- 
should be regular, continuous and free from 
It found further that the 


a 
1 
i 


obstructions and restraints 
predominant portion of the coal is shipped interstate ; 
that its marketing and distribution are predominantly 
in character; and that interstate distribution 
cannot be regulated effectively independently of the 
regulation of intrastate distribution. It was also found 
that unrestrained and destructive competition in the 
f coal and destructive price-cutting had re- 
strained interstate commerce and dislocated and 
liverted its normal flow. 

The trial court concluded that the labor provisions 
of the Act and code were unconstitutional, but that the 
fixing provisions were valid. . It concluded also 
the two classes of provisions were separable, and 
ce the price-fixing and unfair competition pro- 
valid, the taxing provisions could stand. 
except for enjoining the collection of 
taxes which accrued during the suit, the trial court 

denied relief, and dismissed the bill. 
Mr. Justice SUTHERLAND outlined the scope of 

is discussion of the case as follows: 


stockholders 


inte ate 


marketing 


were 


Consequently, 


right of to maintain suits of 
Vhether the suits were prematurely brought. 
hether the exaction of 15 per centum on the 
f coal at the mine is a tax or a penalty. 
vurposes of the act as set forth in § 1, and 
pur} 
y vested in Congress by the Constitution to 


the labor provisions of the act can be 
xercise of the power to regulate interstate 


} 


her subdivision (g) of Part III of the Code, 

delegation of power. 

‘he constitutionality of the price-fixing provi- 
the question of severability—that is to say, 
either the group of labor provisions or the 
-e-fixing provisions be found constitutionally 
other can stand as separable.” 


sions, and 
whether, 
group of 
invalid, the 


The 


st question was briefly discussed and dis- 


posed of on the authority of the TVA case, Ashwander 
v. Tennessee Valley Authority. 

That the suits were not prematurely brought was 
thought clear also. In this connection, it was empha- 
sized that the 15% tax is definitely imposed and its 
exaction certain to ensue. 

The nature of the 15% exaction was then con- 
sidered, and the conclusion reached that it is a penalty 
rather than a tax. As to this Mr. Justice SuTHER- 
LAND said: 
eg That the ‘tax’ is in fact a penalty is not seriously 
in dispute. The position of the government, as we un- 
derstand it, is that the validity of the exaction does not 
rest upon the taxing power but upon the power of Con- 
gress to regulate interstate commerce; and that if the 
act in respect of the labor and price-fixing provisions 
be not upheld, the ‘tax’ must fall with them. With that 
position we agree and confine our consideration accord- 
ingly” 

Attention was then turned to the question of fed- 
eral power to accomplish the purposes of the Act. This 
subject was discussed at some length. In dealing with 
it, the recitals of § 1 were noted as suggesting that the 
power of Congress in the matter is derived from some 
general federal power, thought to exist apart from 
specific grants. As to them the opinion states: 


These affirmations—and the further ones that the 
production and distribution of such coal ‘directly affect 
interstate commerce,’ because of which and of the waste 
of the national coal resources and other circumstances, 
the regulation is necessary for the protection of such com- 
merce—do not constitute an exertion of the will of Con- 
gress which is legislation, but a recital of considerations 
which in the opinion of that body existed and justified the 
expression of its will in the present act. Nevertheless, 
this preamble may not be disregarded. On the contrary 
it is important, because it makes clear, except for the 
pure assumption that the conditions described ‘directly’ 
affect interstate commerce, that the powers which Con- 
gress undertook to exercise are not specific but of the 
most general character—namely, to protect the general 
public interest and the health and comfort of the people, 
to conserve privately-owned coal, maintain just relations 
between producers and employees and others, and pro- 
mote the general welfare, by controlling nation-wide pro- 
duction and distribution of coal. These, it may be con- 
ceded, are objects of great worth; but are they ends, 
the attainment of which has been committed by the Con- 
stitution to the federal government? This is a vital ques- 
tion; for nothing is more certain than that beneficient 
aims, however great or well directed, can never serve 
in lieu of constitutional power.” 


Further discussion of the matter ensued as to the 
relation and distribution of powers between the states 
and the nation. The following will indicate sufficiently 
the Court’s conclusion as to this phase of the case: 


“The determination of the Framers Convention and 
the ratifying conventions to preserve complete and unim- 
paired state self-government in all matters not committed 
to the general government is one of the plainest facts 
which emerges from the history of their deliberations. 
And adherence to that determination is incumbent equally 
upon the federal government and the states. State pow- 
ers can neither be appropriated on the one hand nor ab- 
dicated on the other. As this court said in Texas v. 
White, 7 Wall, 700, 725—‘the preservation of the States, 
and the maintenance of their governments, are as much 
within the design and care of the Constitution as the 
preservation of the Union and the maintenance of the 
National government. The Constitution, in all its pro- 
visions, looks to an indestructible Union, composed of 
indestructible States.’ Every journey to a forbidden end 
begins with the first step; and the danger of such a step 
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by the federal government in the direction of taking over 
the powers of the is that the end of the journey 
may find the states so despoiled of their powers, or— 
what may amount to the same thing—so relieved of the 
responsibilities which possession of the powers necessarily 
enjoins, as to reduce them to little more than geograph- 
ical subdivisions of the national domain. It is safe to 
say that if, when the Constitution was under considera- 
tion, it had been thought that any such danger lurked 
behind its plain words, it would never have been ratified. 
“And the Constitution itself is in every real sense a 
law—the lawmakers being the people themselves, in whom 
under our system all political power and sovereignty pri- 
marily resides, and through whom such power and sov- 
ereignty primarily speaks. It is by that law, and not 
otherwise, that the legislative, executive, and judicial agen- 
cies which it created exercise such political authority as 
they have been permitted to possess. The Constitution 
speaks for itself in terms so plain that to misunderstand 
their import is not rationally possible. ‘We the People 
of the United States,’ it ‘do ordain and establish 
this Constitution ’ Ordain and establish! These are 
definite words of enactment, and without more would 
stamp what follows with the dignity and character of law 
The framers of the Constitution, however, were not con 
tent to let the matter rest here, but provided explicitly 
“This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; shall 
be the supreme Law of the Land; ’ The supremacy 
of the Constitution as law is thus declared without quali 
fication. That supremacy is absolute; the supremacy of 
a statute enacted by Congress is not absolute but condi- 
tioned upon its being made in pursuance of the Consti- 
tution. And a judicial tribunal, clothed by that instru- 
ment with complete judicial power, and, therefore, by the 
very nature of the power, required to ascertain and apply 
the law to the facts in every case or proceeding properly 
brought for adjudication, must apply the supreme law 
and reject the inferior statute whenever the two conflict.” 


States 


says, 


Extended consideration was then given to the ques 
tion whether the labor provisions of the Act could be 
sustained under the power granted to regulate com- 
merce. In this connection many decisions were cited 
and analyzed. As to the meaning of the term com- 
merce, the opinion states: 


“As used in the Constitution, the word ‘commerce’ 
is the equivalent of the phrase ‘intercourse for the pur 
poses of trade,’ and includes transportation, purchase, sale, 
and exchange of commodities between the citizens of the 
different states. And the power to regulate commerce 
embraces the instrument by which commerce is carried 
on. 


The distinction between manufacture and com- 
merce was emphasized, and prior decisions establish- 
ing such distinction were cited and discussed. From 
these it was concluded that mining is not commerce 
within the meaning of the commerce clause, so that the 
labor provisions of the Act, affecting production rather 
than commerce, could not be sustained. As to this, 
the opinion adds: 

“We have seen that the word the 
equivalent of the phrase ‘intercourse for the purposes of 
trade.’ Plainly, the incidents leading up to and cul- 
minating in the mining of coal do not constitute such 
intercourse. The employment of men, the fixing of their 
wages, hours of labor and working conditions, the bar- 
gaining in respect of these things—whether carried on 
separately or collectively—each and all constitute inter- 
course for the purposes of production, not of trade. The 
latter is a thing apart from the relation of employer 
and employee, which in all producing occupations is 
purely local in character. Extraction of coal from the 
mine is the aim and the completed result of local ac- 
tivities. Commerce in. the mined is not brought 


‘commerce’ is 


1 
i 


] 
COdl 


into being by force of these acti negotia 
tions, agreements, and circumstances entirely apart from 
production. Mining brings the subject matter of com 
merce into existence. Commerce disposes of it. 

“A consideration of the foregoing, many cases 
which might be added to those already cited, renders 
inescapable the conclusion that the effect of the labor 


provisions of the act, including those in respect of mini 
bargaining, and 


mum wages, wage agreements, col 

the Labor Board and its powers, primarily falls upon pro 
duction and not upon commerce; and the fur- 
ther resulting conclusion that pro purely 
local activity. It follows that none of essential 
antecedents of production constitutes a transaction in ot 
forms any part of interstate commerce. Schechter Corp 
v. United States, which moves in 
interstate commerce has had a local origin. Without local 
production somewhere, interstate commerce, as now carried 
on, would practically disappear. the 
character of mining, of manufacturing and of crop grow- 
ing is a fact, and remains a fact, whatever may be done 
with the products.” 


and of 


lective 
confirms 
luction IS a 


these 
Everything 


Nevertheless, local 


* * 

‘The 
or provisions are really 
decision in the Schechter case, supra 
ble difference between that 
Schechter case, the federal 
spect to commodities which had come to 
interstate transportation; while here, the 
commodities at rest before interstate 
gun. That difference is without 
eral re gulatory power ceases when inte 
intercourse ends; and, correlatively 
attach until interstate 
There is no basis in law or 
rules to two situations. No sucl 
found in anything said in th techter case 
contrary, the situations were reco as akin.” 

x * 

the 
declare, that the 
part of the federal government is the same whether the 
wages, hours of service, and working conditions, and 
the bargaining about them, are related to production be 
fore interstate commerce has and dis 
tribution after it has ended.” 


government's contention defense of the la- 
disposed of adversely by our 
he only percepti 
that in the 
asserted with re 
after their 
case deals with 
has be 
The fed- 
commercial 
not 

intercot begins 
reason for applying different 


distinction 


! 
case and nis 1S 
powel 


rest 


commerce 
Signincance 
state 
does 


the power 


commercial 


can be 
On the 


the 


makes clear, 
power on the 


entire opinion 


want of 


\ reading of 
what we now 


; 


, 
begun, or to sale 


The sixth topic outlined for discussion relates to 
the question whether Part III (g), delegating power 
to fix hours and wages, is an unconstitutional delega- 
tion of power. These powers are delegated to certain 
majorities of producers and miners. This question was 
disposed of adversely to the Government with brief 
comment 

“The power conferred upon the majority is, in 
the power to regulate the affairs of an unwilling minor- 
ity Chis is legislative delegation in its most obnoxious 
form; for it is not even delegation to an official or an 
official body, presumptively disinterested, to private 
persons interests may be otten are 
to the interests of others in the same business And 
a statute which attempts to confer such power undertakes 
an intolerable and unconstitutional interference with pet 
sonal liberty and private property Che 
clearly arbitrary, and so clearly a denial of rights safe 
guarded by the due process clause of the Fifth Amend- 
ment, that it is unnecessary to do han refer to 
decisions of this court which foreclose the question.” 


effect, 


but 


whose adverse 


delegation is sO 


more t 


Finally, the question was considered whether the 
price-fixing provisions of the Act were separable and 
could stand without the labor provisions. The Act 
contains a provision that if any of its provisions o1 
their application be held unconstitutional, the remainder 
of them, and their application to other persons or cir 
shall not be affected. It 


cumstances, was recognized 





pini 
jority, 


requires c 
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ision reverses the presumption that an 
led by the legislature to operate in its en- 
ite this, however, the majority concluded 
ice-fixing provisions are so related to the 
ns that the former fall with the latter. 
hing this conclusion emphasis was placed 
uct that the Commission is required, in estab- 
code, to include all of the enumerated pro- 
ding labor provisions and price-fixing pro- 
\s stated in the opinion: 
lucers accepting and operating under the code 
known as code members; and § 4 specifically 
order to carry out the policy of the act, 
1 contain the following conditions, provisions, 
ns . ., which are then set forth. No 
ted in the commission, in formulating the 
any of these conditions, provisions, or 
he mandate to include them embraces all 
lowing the requirement just quoted, and, 
the same section . . . under appropriate 
price-fixing and labor-regulating provisions 
great detail These provisions, plainly 
rate together and not separately, constitute 
igned to bring about the stabilization of 
il production, and thereby to regulate or 
commerce in such coal. The first clause 
‘To stabilize the bituminous coal-mining 
omote its interstate commerce.’ ” 
e€ primary contemplation of the act is stabil- 
industry through the regulation of labor 
m of prices; for, since both were adopted, 
de that both were thought essential. The 
labor on the one hand and prices on the 
utual aid and support; and their asso- 
tt one or the other but both combined— 
Congress to be necessary to achieve the 
The statutory mandate for a code upheld 
once suggests the improbability that Con- 
ive assented to a code supported by only 


ns of the Act itself, as distinguished from 

vere also examined, and an analysis of them 

ilso in support of the conclusion reached. 

ted out that one of the purposes of the 

price was to stabilize wages, working con- 
hours of labor 

of requirements are not like a col- 

, some of which may be taken away 

rbing the others, but rather are like the 

threads constituting the warp and woof of a 

et of which cannot be removed without fatal 

to the whole 

* 

nclusion is unavoidable that the price-fixing 

the code are so related to and dependent 

provisions as conditions, considerations or 

as to make it clearly probable that the for- 

1 bad, the latter would not have been passed. 

former, therefore, carries down with it 


on added that nothing contained in it was 
| as indicating any opinion as to the 
ice-fixing provisions, if separately en- 


JUSTICE HUGHES’ SEPARATE 
' OPINION 
i1EF Justice HuGues delivered a separate 
curring in part of the opinion of the ma- 
stating his inability to concur in that part 
that the invalidity of the labor provisions 
ndemnation of the Act in its entirety. 


First expressing his concurrence as to certain parts 


the learned CuieF JUSTICE said: 


“IT agree that the stockholders were entitled to bring 
their suits; that, in view of the question whether any 
part of the Act could be sustained, the suits were not 
premature; that the so-called tax is not a real tax, but a 
penalty ; that the constitutional power of the Federal Gov- 
ernment to impose this penalty must rest upon the com- 
merce clause, as the Government concedes; that produc- 
tion—in this case mining—-which precedes commerce, is 
not itself commerce; and that the power to regulate com- 
merce among the several States is not a power to regu- 
late industry within the State.” 

Agreement was also expressed with the view that 
subdivision (g) of Part III of the Code is invalid, 
on the ground that it attempts a broad delegation of 
power to fix hours and wages without standard or limi- 
tation; that it permits a group of producers and em- 
ployees, in accordance with their own views of expe- 
diency, to make rules as to hours and wages for others, 
not parties to the agreement; and that it goes beyond 
any proper measure of protection for interstate com- 
merce. 

But, as to the price-fixing provisions disagreement 
was expressed as to the disposition made of them by 
the majority opinion, 


Undoubtedly transactions in carrying on interstate 
commerce are subject to the federal power to regulate 
that commerce and the control of charges and the pro- 
tection of fair competition in that commerce are familiar 
illustrations of the exercise of the power, as the Inter- 
state Commerce Act, the Packers and Stockyards Act, 
and the Anti-Trust Acts abundantly show. The Court 
has repeatedly stated that the power to regulate interstate 
commerce among the several States is supreme and plen- 
ary. . . . It is ‘complete in itself, and may be exercised 
to its utmost extent, and acknowledges no limitations, 
other than are prescribed in the Constitution.’ .. . We 
are not at liberty to deny to the Congress, with re- 
spect to interstate commerce, a power commensurate with 
that enjoyed by the States in the regulation of their in- 
ternal commerce. See Nebbia v. New York, 291 U.S. 502. 

“Whether the policy of fixing prices of commodities 
sold in interstate commerce is a sound policy is not for 
our consideration. The question of that policy, and of 
its particular applications, is for Congress. The exercise 
of the power of regulation is subject to the constitutional 
restriction of the due process clause, and if in fixing 
rates, prices or conditions of competition, that requirement 
is transgressed, the judicial power may be invoked to 
the end that the constitutional limitation may be main- 
tained.” 

It was thought also that attack on the price-fixing 
provisions was premature. As to this the opinion 
states: 

“In the legislation before us, Congress has set up 
elaborate machinery for the fixing of prices of bituminous 
coal sold in interstate commerce. That provision is at- 
tacked in limine. Prices have not yet been fixed. lf 
fixed, they may not be contested. If contested, the Act 
provides for review of the administrative ruling.” 


Attention was then given to the view that in- 
validity of the labor provisions causes the price-fixing 
provisions to fall. As to this, Mr. Carer Justice 
HucGHes was of the opinion that such view failed to 
give effect to the legislative intent. Referring to the 
provision of the Act saving valid parts if some should 
be held invalid, the opinion states: 


“That is a flat declaration against treating the pro- 
visions of the Act as inseparable. It is a declaration 
which Congress was competent to make. It is a declaration 
which reverses the presumption of indivisibility and cre- 
ates an opposite presumption. 

“The above quoted provision does not stand alone. 
Congress was at pains to make a declaration of similar 
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import with respect to the provisions of the Code (Sec. 3): 

“*No producer shall by reason of his acceptance of 
the code provided for in section 4 or of the drawback 
of taxes provided in section 3 of this Act be held to be 
precluded or estopped from contesting the constitution- 
ality of any provision of said code, or its validity as ap- 
plicable to such producer.’ 

“This provision evidently contemplates, when read 
with the one first quoted, that a stipulation of the Code 
may be found to be unconstitutional and yet that its in- 
validity shall not be regarded as affecting the obligations 
attaching to the remainder 

“T do not think 


that the question of separability 
should be determined by trying to imagine what Con- 
gress would have done if certain provisions found to 
be invalid were excised. That, if taken broadly, would 
lead us into a realm of pure speculation. Who can tell 
amid the host of divisive influences playing upon the 
legislative body what its reaction would have been to a 
particular excision required by a finding of invalidity? 
The question does not call for speculation of that sort 
but rather for an inquiry whether the provisions are in- 
separable by virtue of inherent character. That is, when 
Congress states that the provisions of the Act are not 
inseparable and that the invalidity of any provision shall 
not affect others, we should not hold that the provisions 
are inseparable unless their nature, by reason of an in- 
extricable tie, demands that conclusion.” 


MR. JUSTICE CARDOZO’S DISSENTING 
OPINION 


Mr. Justice Carpozo dissented in three of the 
cases and concurred in the result in one. He was of 
the opinion that it was unnecessary to pass on the 
validity of the labor provisions of the Act, that the 
price-fixing provisions were valid, and that the latter 
could be sustained independently of the former. 

Before stating his reasons in support of his views 
of the questions, Mr. Justice Carpozo first stated 
his conclusions, and said: 

“My conclusions compendiously stated are these: 

“(a) Part Il of the statute sets up a valid system of 
price-fixing as applied to transactions in interstate com- 
merce and to those in intrastate commerce where inter- 
state commerce is directly or intimately affected. The 
prevailing opinion holds nothing to the contrary. 

“(b) Part II, with its system of price-fixing, is 
separable from Fart III, which contains the provisions 
as to labor considered and condemned in the opinion of 
the court. 

“(c) Part II being valid, the complainants are under 
a duty to come in under the code, and are subject to a 
penalty if they persist in a refusal. 

“(d) The suits are premature in so far as they seek 
a judicial declaration as to the validity or invalidity of 
the regulations in respect of labor embodied in Part III. 
No opinion is expressed either directly or by implication 
as to those aspects of the case. It will be time enough 
to consider them when there is the threat or even the 
possibility of imminent enforcement. If that time shall 
arrive, protection will be given by clear provisions of the 
statute (§ 3) against any adverse inference flowing from 
delay or acquiescence. 

“(e) The suits are not premature to the extent that 
they are intended to avert a present wrong, though the 
wrong upon analysis will be found to be unreal.” 

In his consideration of the questions involved, Mr. 
Justice Carpozo began with a discussion of the power 
of the nation to fix prices for sales of bituminous coal 
in interstate commerce. Stating that the subject is 
within the federal power, he said: 
ee I am satisfied that the Act is within the power 
of the central government in so far as it provides for 
minimum and maximum prices upon sales of bituminous 
coal in the transactions of interstate commerce and in 


those of intrastate commerce where interstate commerce 
is directly or intimately affected 

Then were considered three grounds on which the 
system of price-fixing was challenged: (1) because 
not within the commerce clause; (2) because it is a 
denial of due process in violation of the Fifth Amend 
ment; and (3) because the standards for administra- 
tive action are indefinite, so that the delegation of 
power is invalid. 

As to the first ground of ch: the opinion 
asserted that so far as the Act interstate 
transactions, sales in such conditions constitute inter- 


state commerce, and do not merely “affect’’ it. 


1] Tess) 
uienge, 


relates to 


. . . To regulate the price for such transactions is to 
regulate commerce itself, and not alone its antecedent 
conditions or its ultimate consequences. The very act of 
sale is limited and governed. Prices in interstate trans 
actions may not be regulated by the states They 
must therefore be subject to the power of the nation un 
less they are to be withdrawn altogether from govern- 
mental supervision. 

If such a vacuum were permitted, 
evil incidental to interstate transactions would be 
without a remedy. This does not of course, 
prices may be fixed for arbitrary reasons or in an arbi- 
trary way. The commerce power of the nation is sub- 
ject to the requirement of due process like the police 
power of the states.” 


many a public 
left 
that 


mean, 


The regulation of prices of intrastate sales was 
next considered, and the distinction between sales di- 
rectly affecting interstate commerce and those affecting 
it indirectly or remotely was elaborated. It was 
pointed out that although mining, agriculture and 
manufacture are not interstate commerce, taken by 
themselves, their regulation may be necessary to 
regulate effectively such commerce. In explanation 
of the test controlling as to the question the opinion 
states: 

ae Sometimes it is that the relation must be 
‘direct’ to bring that power into play. In many circum- 
stances such a description will be sufficiently 
meet the needs of the occasion. But a great principle 
of constitutional law is not susceptible of comprehensive 
statement in an adjective. The underlying thought is 
merely this, that ‘the law is not indifferent to considera- 
tions of degree.’ . . . It indifferent to them 
without an expansion of the com clause that would 
absorb or imperil the reserved powers of the states. At 
times, as in the case cited, the waves of causation will 
have radiated so far that their undulatory motion, if dis- 
cernible at all, will be too faint or obscure, too broken 
by cross-currents, to be heeded by the law. In such 
circumstances the holding is not directed at prices or 
wages considered in the abstract, but at prices or wages 
in particular conditions. The rel may be tenuous 
or the opposite according to the Always the set- 
ting of the facts is to be viewed would know the 
closeness of the tie. Perhaps, if one group of adjectives 
is to be chosen in preference to an ‘intimate’ and 
‘remote’ will be found to be as good a At all events, 
‘direct’ and ‘indirect,’ even if accep sufficient, must 
not be read too narrowly. . . \ survey of the cases 
shows that the words have terpreted with sup- 
pleness of adaptation and flexibility of The 


power is as broad as the need that 
* = 


Said 


precise to 


cannot be 


be en 


meaning. 


he casual rela- 
nd intimate l 


What the cases really meat 
tion in such circumstances 
obvious as to permit it to be called direct without subject- 
ing the word to an unfair or strain. There 
is a like immediacy here. Within rulings the most ortho- 
dox, the prices for intrastate sales of coal have so in- 
escapable a relation to those for interstate sales that a 
system of regulation for transactions of the one class is 


and 


is so cl 


excessive 
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ling counsel that this may not be true 

or in exceptional conditions. If so, 
nlawfully affected may show that the Act 
is invalid as to them. Such partial in- 
ly an insufficient basis for a declaration 
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reponderant interstate character of the 
ts’ business was cited as adding strength 
ion that the regulation of prices in intra- 
vital to the regulation of interstate sales. 
was then addressed to the effect of the 
ause. Nebbia v. New York, 291 VU. S. 

| as laying down the governing principle, 
tated there, was that it is sufficient to up- 
fixing system “that the conditions or prac- 
industry make unrestricted competition an 
ifeguard of the consumer’s interests, pro- 
irmful to the public, threaten ultimately to 
upply of a commodity needed by the pub- 
the destruction of the industry itself.” 
nts there made were thought applicable 
f not greater force, to the bituminous coal 


\s illustrative of this, and of the necessity 
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ssional action, the opinion alluded briefly 
of the industry 

production was at a point where free com- 

been degraded into anarchy. Prices had 

w that profit had become impossible for 

lucky handful Wages came down along 

1 with profits lhere were strikes, at times 

extent, a her times spreading over 

ln with the accompaniment 

bloodshed and misery and bitter feeling. 

s unfolded in many a document and 

he twenty-three years between 1913 

nineteen investigations or hearings 

x by specially created commissions with 

conditions in the coal mines. The hope of 

is faint unless the industry could be sub- 

compulsion of a code. In the weeks imme- 

he passage of this Act the country 

ore with a strike of omincus pro- 

industry was not merely a 

workers: it was and had 

lic, deeply concerned in a 

a fuel so vital to the na- 


ned to inaction in the face 
sO pregnant with disaster. 
and burdened; its normal 
one state to another; there 
aste and ruin alike for capi- 
ty protected by the Fifth 
the right to persist in this 


owance for difference of 

cure, the student of the 

indisputable truth that 

and ills that had a direct 

nance of commerce among the 

‘ or diversion. An evil existing, 
- to correct it, the law-makers were at 
vn discretion in the selection of 


ection based on the ground that there 
excessive delegation of power was also 
ut it was thought to be without merit in 


standards laid down. 


Discussion was then directed to the question as 


rability of the provisions of the Act, and this 


phase of the case was considered in detail. In the first 
place, the saving clause of the statute itself was em- 
phasized. Moreover, it was urged that the labor pro- 
visions, so far as they provide for agreements concern- 
ing wages and hours, may never become operative, 
since the requisite majorities may possibly never be 
obtained. But this possibility, inherent in the very 
structure of the Act, was thought not to be intended 
to suspend the price-fixing provisions. 

In further support of the view that the provisions 
of Part III are separable from Parts I and II, Mr. 
Justice Carpozo said: 

“Undoubtedly the rules as to labor relations are im- 
portant provisions of the statute. Undoubtedly the law- 
makers were anxious that provisions so important should 
have the force of law. But they announced with all the 
directness possible for words that they would keep what 
they could have if they could not have the whole. Stabil- 
izing prices would go a long way toward stabilizing labor 
relations by giving the producers capacity to pay a living 
wage. To hold otherwise is to ignore the whole history 
of mining. All in vain have official committees inquired 
and reported in thousands of printed pages if this lesson 
has been lost. In the face of that history the court is 
now holding that Congress would have been unwilling to 
give the force of law to the provisions of Part II, which 
were to take effect at once, if it could not have Part III, 
which in the absence of agreement between the employers 
and the miners would never take effect at all. Indeed, 
the prevailing opinion goes so far, it seems, as to insist 
that if the least provision of the statute in any of the 
three chapters is to be set aside as void, the whole statute 
must go down, for the reason that everything from end to 
end, or everything at all events beginning with section 4, 
is part of the Bituminous Coal Code, to be swallowed at 
a single draught, without power in the commission or even 
in the court to abate a jot or tittle. One can only wonder 
what is left of the ‘presumption of divisibility’ which the 
law-makers were at pains to establish later on. .. .” 

* * 

“Analysis of the statute thus leads to the conclusion 
that the provisions of Part III, so far as summarized, are 
separable from Parts I and II, and that any declaration 
in respect of their validity or invalidity under the com- 
merce clause of the Constitution or under any other section 
will anticipate a controversy that may never become real. 
This being so, the proper course is to withhold an expres- 
sion of opinion until expression becomes necessary.” 

In the view that the price-fixing provisions are 
valid, Mr. Justice Carpozo concluded that the com- 
plainants were under a duty to come in under the code, 
irrespective of the invalidity of the labor provisions, and 
were not entitled to injunctive relief. 

Finally, attention was given to the contention that 
the complainants cannot be coerced into acceptance of 
a code if any of its provisions are invalid, although 
separable from others. Unwilling to endorse this ex- 
treme position, Mr. Justice Carpozo declared: 

“ . . I cannot yield assent to a position so extreme. 
It is one thing to impose a penalty for refusing to come 
in under a code that is void altogether. It is a very differ- 
ent thing if a penalty is imposed for refusing to come in 
under a code invalid at the utmost in separable provisions, 
not immediately operative, the right to contest them being 
explicitly reserved. The penalty in those circumstances is 
adopted as a lawful sanction to compel submission to a 
statute having the quality of law. A sanction of that type 
is the one in controversy here. .. .” 

The opinion concludes as follows: 

“ .. What the code will provide as to wages and hours 
of labor, or whether it will provide anything, is still in 
the domain of prophecy. The opinion of the court begins 
at the wrong end. To adopt a homely form of words, the 
complainants have been crying before they are really hurt. 

“My vote is for affirmance.” 
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Statutes—Packers and Stockyards Act—Rate Reg- 
ulation—Review of Findings of Fact by 
Administrative Tribunals in Confis- 
cation Cases 


In cases involving regulation of rates, where the rates 
in question are challenged as confiscatory, adequate judicial 
review for the protection of constitutional rights requires 
that the courts review findings made in support of the 
rates and the evidence on which such findings are based, 
and the findings of an administrative tribunal cannot be 
made conclusive in such cases. 

St. Joseph Stock Yards Co. v 
Adv. Op. 679; 56 Sup. Ct. Rep. 720. 

This case came before the Court on direct ap- 
peal from a decree of a district court, specially consti- 
tuted, which had refused to enjoin the enforcement 
of maximum rates prescribed by the Secretary of 
Agriculture for the appellant Stock Yards Company. 
The order fixing the challenged rates was made May 
4, 1934, after investigation initiated by the Secretary 
in October, 1929. The rate order was attacked as 
lacking the support of essential findings and as con- 
fiscatory, and in violation of the Fifth Amendment, 
and also for the refusal of the Secretary for a further 
hearing. The district court determined the 
the record made before the Secretary. 

On appeal the Supreme Court affirmed the de- 
cree, in an opinion by Mr. Cuter Justice HuGHEs. 
Mr. Justice BRaNbets delivered a concurring opinion. 
The power to fix maximum rates for the services of 
stock yards is conferred on the Secretary of Agricul- 
ture by the Packers and Stockyards Act, 1921. The 
question on which there was difference of opinion in 
the Court was as to the scope of judicial review in such 
a case, or stated more specifically, whether the courts 
are under a duty to exercise their independent judg- 
ment as to the facts involved, where confiscation is 
alleged. 

The Secretary made elaborate findings relative to 
the value of the appellant’s property, operating ex- 
penses, revenues and other matters pertinent to the 
inquiry. As a guide to his determination he caused 
an analysis to be made of the appellant’s books for 
the 6-year period from 1927 to 1932. An analysis 
covering such period the Court thought proper as bear- 
ing on the questions at issue, despite the appellant’s 
contention that there were no findings to support the 
conclusion with respect to the year 1932, that the 
rates were unreasonable. 

The hearing closed February 16, 1933, and the 
following January a copy of the proposed order was 
transmitted to counsel for the appellant and oppor- 
tunity given for the filing of exceptions. Exceptions 
were filed, and an application was made also for a 
further hearing on the ground that there had been such 
a serious change in economic conditions that the record 
no longer fairly reflected the pertinent factors. In 
this connection reference was made to important fed- 
eral legislation affecting economic conditions, and the 
effect thereof. After an informal investigation, the 
Secretary denied the application, but stated that he 
had not used the facts elicited by this investigation in 
making his order. Among other findings made by 
the Secretary, it was found that the values had been 
determined based on “normals,”’ and that “depression 
or stagnation values” had been carefully avoided, and 
that the rates found to be fair would ‘fas the economic 
improvement become liberal”; that the mat 


U nite d States, 80 


case on 


continues, 


ter had been “in hearing and litigation since the year 
1929,” and that the time had come for decision. 

After consideration of the question the Supreme 
Court concluded that there had been no error in the 
Secretary’s refusal to reopen the hearing, if the rates 
fixed were found not to be confiscatory, and the ques- 
tions as to the effect of changed conditions should 
await the test of actual experience. Attention was then 
turned to the preliminary question raised as to whether 
the District Court should exercise its independent judg 
ment on the facts, where the issue was confiscation. 

Citing the District Court’s view of this question, 
Mr. Cuter Justice HUGHES said: 

“The District Court thought that th 
still an open one under the Packers and Stockyards Act, 
and expressed the view that, even though the issue is one 
of confiscation, the court is bound to accept the findings 
of the Secretary if they are supported by substantial evi- 
dence and that it is not within the judicial province to 
weigh the evidence and pass upon the issues of fact.” 


question was 


Although the Government pointed out that the 
District Court had in fact analyzed the evidence and 
given the appellant the benefit of a full judicial review, 
the Court, nevertheless, concluded that the question of 
the scope of review should be considered. With refer- 
ence to this question, the learned Chief Justice em- 
phasized that a distinction as to the conclusiveness of 
legislative findings is drawn between action within the 
sphere of legislative authority and action which tran- 
scends the limit of legislative power. As to this the 
opinion states: 


“The fixing of rates is a legislative act. In determin- 
ing the scope of judicial review of that act, there is a distinc- 
tion between action within the sphere of legislative author- 
ity and action which transcends the limits of legislative 
power. When the legislature itself within the 
broad field of legislative discretion, its determinations are 
conclusive. When the legislature appoints an agent to act 
within that sphere of legislative authority, it may endow 
the agent with power to make finding fact which are 
conclusive, provided the requirements of due process which 
are specially applicable to such an agency are met, as in 
according a fair hearing and acting upon evidence and 
not arbitrarily. ... In such cases, the judicial inquiry into 
the facts goes no further than to ascertain whether there 
is evidence to support the findings and the question of the 
weight of the evidence in determining issues of fact lies 
with the legislative agency acting within its statutory 
authority. 

“But the Constitution fixes limits to the rate-making 
power by prohibiting the deprivation of property without 
due process of law or the taking of private property for 
public use without just compensation. When the legisla- 
ture acts directly, its action is subject to judicial scrutiny 
and determination in order to prevent the transgression 
of these limits of power. The legislature cannot preclude 
that scrutiny or determination by any declaration or legis- 
lative finding. Legislative declaration or finding is neces- 
sarily subject to independent judicial review upon the facts 
and the law by courts of competent jurisdiction to the end 
that the Constitution as the supreme law of the land may 
be maintained. Nor can the legislature escape the con- 
stitutional limitation by authorizing its agent to make 
findings that the agent has kept within that limitation. 
Legislative agencies, with varying qualifications, work in 
a field peculiarly exposed to political demands. Some may 
be expert and impartial, others subservient. It is not diff- 
cult for them to observe the requirements of law in giving 
a hearing and receiving evidence. But to say that their 
findings of fact may be made conclusive where constitu 
tional rights of liberty and property are involved, although 
the evidence clearly establishes that the findings are wrong 
and constitutional rights have is to place 
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se rights at the mercy of administrative officials and 
impair the security inherent in our judicial 
ifeguard That prospect, with our multiplication of 
nistrative agencies, is not one to be lightly regarded. It 
said that we can retain judicial authority to examine 
of evidence when the question concerns the 

ght of personal liberty. But if this be so, it is not be- 
use we are privileged to perform our judicial duty in 
it case and for reasons of convenience to disregard it in 
hers. The principle applies when rights either of person 
f yperty are protected by constitutional restrictions.” 


¢ riously to 


e weight 


he opinion is careful to point out, however, that 
s a strong presumption in favor of the conclu- 
an administrative tribunal. In this connection, 
TusticeE HuGnes added: 
this judicial duty to exercise an independent 
loes not require or justify disregard of the 
h may properly attach to findings upon hearing 
nd evidence. On the contrary, the judicial duty is per- 
rmed in the light of the proceedings already had and 
lay be greatly facilitated by the assembling and analysis 
f the facts the courts of the legislative determination. 
judgment may be none the less appropriately -in- 
because informed and aided by the sifting pro- 
cedure of expert legislative agency. Moreover, as the 
juestion is whether the legislative action has passed beyond 
the lowest limit of the permitted zone of reasonableness 
nto the forbidden reaches of confiscation, judicial scrutiny 
yf necessity take into account the entire legislative 
process including the reasoning and findings upon which 
ie legislative action rests. We have said that ‘in a ques- 
ion of rate-making there is a strong presumption in favor 
of the conclusions reached by an experienced administra- 
tive body after a full hearing.’ The established prin- 
ciple which guides the court in the exercise of its judg- 
ment on the entire case is that the complaining party 
carries the burden of making a convincing showing and 
that the court will not interfere with the exercise of the 
rate-making power unless confiscation is clearly estab- 
lished.” 
The ret 
f the learned CHIEF JUSTICE were devoted to an 
examinati of the evidence relating to the various 
These involved the value of land, 
structure, going concern value, operating 
id income. Upon examination of the ap- 
ntentions as to these factors, the conclusion 
as reached that appellant had failed to prove its 
charges of confiscation. 
In conclusion it was pointed out that if the rates, 
n the basis of experience, prove to be too low, the 
appellant has the right to apply for a modification of 
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earing Secretary, held in 1933, 

proceeded upon an examination of the opera- 

preceding years. The Secretary examined the 

usiness for a period sufficiently long to afford 

reasonable estimate with due regard to the 

iz, and those during, the depression. His 

the use he made of it, is not open to any 

If the operations of later years show 

1ave become unreasonably low, appellant 

«ly. It has had, and still has, opportunity to 

Secretary of Agriculture for a modification 

scribed charges. The only request for reopening 

he proceeding or for an adjustment of the rates, so far 

is NOW appears, was made early in 1934 prior to the order 
1 question and before any adequate test of the rates.” 

The concurring opinion of Mr. Justice BRANDEIS 

first stated the question as to which he differed. This 

uestion was stated in the following: 

“T agree that the judgment of the District Court 
should be affirmed; but I do so on a different ground. 

“The question on which I differ was put thus by the 

istrict Court: ‘If in a judicial review of an order of the 


: 1 
before the 


1 
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Secretary his findings supported by substantial evidence 
are conclusive upon the reviewing court in every case 
where a constitutional issue is not involved, why are they 
not conclusive when a constitutional issue is involved? 
Is there anything in the Constitution which expressly 
makes findings of fact by a jury of inexperienced laymen, 
if supported by substantial evidence, conclusive, that pro- 
hibits Congress making findings of fact by a highly trained 
and especially qualified administrative agency likewise con- 
clusive, provided they are supported by substantive evi- 
dence? ... 

“Like the lower court, I think no good reason exists 
for making special exception of issues of fact bearing upon 
a constitutional right. The inexorable safeguard which 
the due process clause assures is not that a court may 
examine whether the findings as to value or income are 
correct, but that the trier of the facts shall be an impartial 
tribunal; that no finding shall be made except upon due 
notice and opportunity to be heard; that the procedure at 
the hearing shall be consistent with the essentials of a fair 
trial; and that it shall be conducted in such a way that 
there will be opportunity for a court to determine whether 
the applicable rules of law and procedure were observed. 

“Suits to restrain or annual an order of the Secretary 
of Agriculture are governed by the provision which Con- 
gress has made for reviewing orders of the Interstate Com- 
merce Commission. . . . That provision does not, in my 
opinion, permit a district court to set aside an order on 
the ground that the Secretary erred in making a finding 
of fact; and the jurisdiction of this Court to review its 
judgment is necessarily subject to the same limitation. 
As the District Court concluded that no applicable rule 
of law was disregarded by the Secretary; that for his 
findings there was ample support in the evidence; that 
taken together they support his conclusion that the rates 
are compensatory; and that the proceeding was in no 
respect irregular it was in duty bound to dismiss the bill 
without enquiring into the correctness of his findings of 
subsidiary facts.” 

Recognition was given to situations in which or- 
ders of administrative tribunals may be set aside for 
violation of the due process clause by the prescribing 
of confiscatory rates, as where there has been any 
error of law, substantive or procedural. Other illus- 
trations were given, including cases in which facts 
and law are so interdependent as to require an exam- 
ination of the facts and the evidence to reach a decision 
on the legal question; where an order lacks findings 
to support it; or where the evidence is such that it 
is impossible for a fair-minded board to come to the 
result reached; and other situations. On the other 
hand, emphasis was placed also on the general rule 
that administrative orders will not be set aside for error 
of fact, or where the findings on which they are based 
are supported by substantial evidence. 

Criticism was directed, however, at the exception 
to the general rules merely because a constitutional 
question is involved. In this connection it was pointed 
out that the duty of investigating and determining facts 
was here committed to the Secretary. Proceeding to 
a discussion of the exception made by the majority, 
Mr. Justice BrRAnpets said: 

“The cases are numerous in which the attempt was 
made to induce this Court to annual an order of the Com- 
mission for error of fact; but in every case relief was 
denied. In this case also, the Court refuses to set 
aside the order. But it declares that an exception to the 
rule of finality must be made, because a constitutional issue 
is involved; and that the Court weighing the evidence 
must in its independent judgment determine the correct- 
ness of the findings of fact made by the Secretary. That 
view finds support in Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U. S. 287, and in general statements made 
in Manufacturers Ry. Co. v. United States, 246 U. S. 
457, 488-490, and other cases; but it is inconsistent with 
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a multitude of decisions in analogous cases hereafter dis- 
cussed. 

“The Fifth Amendment, like the Fourteenth, declares 
that property may not be taken without due process of law. 
But there is nothing in the text of the Constitution (in- 
cluding the Amendments) which tells the reader whether 
to constitute due process it is necessary that there be 
opportunity for a judicial review of the correctness of 
the findings of fact made by the Secretary of Agriculture 
concerning the value of this property or its net income. 
To learn what the procedure must be in a particular situa- 
tion, in order to constitute due process, we turn neces- 
sarily to the decisions of our Court. These tell us that 
due process does not require that a decision made by an 
appropriate tribunal shall be reviewable by another. ; 
They tell us that due process is not necessarily judicial 
process. . And they draw distinctions which give clear 
indication when due process requires judicial process and 
when it does not. 

“The first distinction is between issues of law and 
issues of fact. When dealing with constitutional rights 
(as distinguished from privileges accorded by the Gov- 
ernment...) there must be the opportunity of presenting 
in an appropriate proceeding, at some time, to some court, 
every question of law raised, whatever the nature of the 
right invoked or the status of him who claims it. The 
second distinction is between the right to liberty of person 
and other constitutional rights. . . . A citizen who claims 
that his liberty is being infringed is entitled, upon habeas 
corpus, to the opportunity of a judicial determination of 
the facts. And, so highly is this liberty prized, that the 
opportunity must be accorded to any resident of the United 
States who claims to be a citizen. ‘ 

“But a multitude of decisions tells us that when deal- 
ing with property a much more liberal rule applies. They 
show that due process of law does not always entitle an 
owner to have the correctness of findings of fact reviewed 
by a court; and that in deciding whether such review is 
required, ‘respect must be had to the cause and object of 
the taking whether under the taxing power, the power of 
eminent domain, or the power of assessment for local 
improvements, or none of these; and if found suitable or 
admissible in the special case, it will be adjudged to be 
due process of law.’’ 

Examples were then cited of cases in which the 
final ascertainment of facts regarding value or income 
may be submitted to an administrative tribunal, even 
where the constitutionality of the taking depends on 
the value of the property or the amount of the net 
income. These examples included the following: the 
valuation of property taken by the power of eminent 
domain; the determinations by the Board of Tax Ap- 
peals in tax cases ; valuations made by appraisers under 
the tariff act; and the assessments made for purposes 
of ad valorem taxation. 

Summarizing the effect of the cases cited in con- 
nection with the foregoing examples, Mr. JUSTICE 
BRANDEIS added: 


“These cases show that in deciding when, and to what 
extent, finality may be given to an administrative finding 
of fact involving the taking of property, the Court has 
refused to be governed by a rigid rule. It has weighed 
the relative values of constitutional rights, the essentials 
of powers conferred, and the need of protecting both. 
It has noted the distinction between informal, summary 
administrative action based on ex parte casual inspection 
or unverified information, where no record is preserved 
of the evidence on which the official acted, and formal, 
deliberate quasijudicial decisions of administrative tri- 
bunals based on findings of fact expressed in writing, and 
made after hearing evidence and argument under the sanc- 
tions and the safeguards attending judicial proceedings. 
It has considered the nature of the facts in issue, the 
character of the relevant evidence, the need in the busi- 
ness of government for prompt final decision. It has 


recognized that there is a limit to the capacity of judges; 
and that the magnitude of the task imposed upon them, if 
there be granted judicial review of the correctness of find- 
ings of such facts as value and income, may prevent prompt 
and faithful performance. It has borne in mind that even 
in judicial proceedings the finding of facts is left by the 
Constitution, in large part to laymen. It has enquired 
into the character of the administrative tribunal provided 
and the incidents of its procedure. And where that 
prescribed for the particular class of taking appeared 
‘appropriate to the case, and just to the parties to be 
affected,’ and ‘adapted to the end to be attained,’ . . . the 
Court has held it constitutional to make the findings of 
fact of the administrative tribunal conclusive. Thus, the 
Court has followed the rule of reason.” 

While it was recognized that opportunity for ju- 
dicial review must be preserved as to certain matters, 
no constitutional requirement found subjecting 
every finding of fact to judicial scrutiny. As to this 
the opinion states: 


Was 


“The supremacy of law demands that there shall be 
opportunity to have some court decide whether an erron- 
eous rule of law was applied; and whether the proceeding 
in which facts were adjudicated was conducted regularly. 
To that extent, the person asserting a right, whatever its 
source, should be entitled to the independent judgment of 
a court on the ultimate question of constitutionality. But 
supremacy of law does not demand that the correctness 
of every finding of fact to which the rule of law is to be 
applied shall be subject to review by a court. If it did, 
the power of courts to set aside findings of fact by an 
administrative tribunal would be broader than their power 
to set aside a jury’s verdict. The Constitution contains no 
such command.” 

Following a review of the history of recent rate 
cases, as illustrating the burdensomeness and expense 
of the proceedings and warning of the possibility of 
failure of the effective power to regulate rates, Mr. 
Justice BRANDEIS concluded his opinion as follows: 

“In deciding whether the Constitution prevents Con- 
gress from giving finality to finds as to value or income 
where confiscation is alleged, the Court must consider 
the effect of our decisions not only upon the function of 
rate regulation, but also upon the administrative and judi- 
cial tribunals themselves. Responsibility is the great de- 
veloper of men. May it not tend to emasculate or demoral- 
ize the rate-making body if ultimate responsibility is 
transferred to others? To the capacity of men there is a 
limit. May it not impair the quality of the work of the 
courts if this heavy task of reviewing questions of fact is 
assumed ?” 

* * 

“Surely, all must agree with the Secretary of Agricul- 
ture that: ‘If rate regulation is to be effective, there must 
come at some time an end of hearings and a decision of 
the questions involved.’ Congress concluded that a wealthy 
and litigious utility might practically nullify rate regula- 
tion if the correctness of findings by the regulating body 
of the facts as to value and income were made subject to 
judicial review. For that conclusion experience affords 
ample basis. I cannot believe that the Constitution, which 
confers upon Congress the power of rate-regulation, denies 
to it power to adopt measures indispensable to its effective 
exercise.” 

Mr. Justice RoBerts concurred 
rendered no separate opinion. 

Mr. Justice SToNe and Mr. Justice Carpozo 
concurred in the result, on the grounds stated by Mr. 
Justice BRANDEIS, and said: 

“We think the opinion of Mr. Justice BRANDEIS 
states the law as it ought to be, though we appreciate the 
weight of precedent that has now accumulated against it. 
If the opinion of the Court did no more than accept those 
precedents and follow them, we might be moved to ac- 

(Continued on page 427) 
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n improved and representative organization tee join in such submission; and that the officers of 
r erican Bar Association have brought their the Association, in cooperation with the Coordination 
work to the point where it is believed to be ready for Committees, be authorized to put the plan in final form 
submission to the Association membership for action for submission to the vote of the convention, give and 
at the annual meeting in Boston; and the Co-ordination publish the necessary notices, and do whatever may be 
: > ; gt Pca Vp ~.; . mecessary or proper to bring about such submission 
Committees recommend and ask that the Executive and vote at the Boston convention of the Association. 
Committee join with the Coordination Committees in Respectfully submitted 
and submitting the plan for such v : 
oo ar eee poelh ed - Chicage ia Jan- SpeciAL COMMITTEE ON CO-ORDINATION OF THE BAR 
the joint meeting of the General Council, Ex- Jefferson P. Chandler, Chairman, Los Angeles, 
mmittee, and Coordination Committees, has Cal. 
lished in the AMERICAN Bar ASSOCIATION Newton D. Baker, Cleveland, Ohio. 
widely distributed in pamphlet form, and ex- Owen Cunningham, Des Moines, Iowa. 
tensively considered and acted upon by State and local John W. Davis, New York, N. Y. 
Bar Associations. Many members of the Association Harry S. Knight, Sunbury, Pa. 
ave also submitted their individual comments and sug- A. B. Lovett, Savannah, Ga. 
gestions. The plan as drafted and submitted last Jan- Philip J. Wickser, Buffalo, N. Y. ; 
ary has been approved, as it stands or in principle CO-ORDINATION COMMITTEE OF THE GENERAL COUNCIL 
nd substantial details, by many State and local Bar Sylvester C. Smith, Jr., Chairman, Phillipsburg, 
\ssociations, usually by unanimous vote. There has N. J. 
en no adverse action by any State or local Association Guy Richards Crump, Los Angeles, Cal. 
» plan as now pending. George M. Morris, Washington, D. C. 
D. A. Simmons, Houston, Texas. 
Robert Stone, Topeka, Kan. 
Co-ORDINATION SUB-COMMITTEE OF THE EXECUTIVE 
CoM MITTEE 
Frederick H. Stinchfield, Chairman, Minneapolis, 
Minn. 
Harry P. Lawther, Dallas, Texas. 
Scott M. Loftin, Jacksonville, Fla. 
CHAIRMAN OF THE CONFERENCE OF BAR ASSOCIATION 
DELEGATES 
E. Smythe Gambrell, Atlanta, Ga.” 


t the Coordination Committee held several ses- 
msidered carefully the further suggestions 
mm Bar Associations and individual lawyers, 


any helpful and constructive suggestions 
ave been received from Associations and indi- 
h been carefully analyzed and considered by 
1e Coordination Committees. Many of these sugges- 
ions have been adopted. Where suggestions made 
ave not been approved, good reason appeared to the 
ontrary 
“Certain changes from the text of the plan as pub- 
lished and distributed in January have been voted by 
the Coordination Committees. A list of them is here- 
with transmitted. For the most part these changes are 
in the interests of clarification and definiteness of pro- The report of the Coordination Committees was 
visions. The few changes which relate to substance presented to the Executive Committee by Chairman 
are believed to be clearly an improvement of the draft. Jefferson P. Chandler of Los Angeles, California. The 
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Executive Committee unanimously adopted a resolution 
embodying the last paragraph of the report of the Co 
ordination Committees 

On Thursday evening, a large informal conference 
was held by many of those interested in the pending 
plan for the better organization of the American Bar. 
The President of the Association presided, and various 
aspects of the plan were discussed by him and by 
Chairman Chandler of the Coordination Committees, 
Chairman George M. Morris of the General Council, 
and Messrs. Harry S. Knight and Sylvester C. Smith 
Jr. of the Coordination Committees. Questions re- 
garding the plan were asked by those present, and the 
changes made in the January form of the draft were 
submitted to the meeting. 

The conference decided that it wished to register 
an informal expression of its views regarding the plan. 
President Ransom explained that any such vote could 
be taken only as the consensus of opinion of those pres- 
ent, without binding effect upon anyone, and urged 
that the vitally important thing is the vote to be taken 
in Boston on the afternoon of August 24th. 

Upon motion made and unanimously carried, the 
submitted plan, with the amendments made by the Co- 
ordination Committees, was approved; and the mem- 
bers of the Coordination Committees were given a vote 
of thanks and appreciation, for the work so competent- 
ly and acceptably done. 

The plan upon which the vote will be taken in 
the Boston convention will not be published again in 
the AMERICAN Bar ASSOCIATION JOURNAL, but will be 
sent by mail, in pamphlet form, to each member of the 
Association, with the required notice of the proposed 
action at the Boston convention. 

The clarifications and changes made by the Co- 


ordination Committees, from the draft published in the 


February issue of the AMERICAN BAR ASSOCIATION 
JOURNAL and circulated in pamphlet form, are as fol 
lows ; 


CHANGES WHICH AFFECT THE SUBSTANCE OF 
PROVISIONS—ADOPTED BY THE COoorRDI! 
NATION COMMITTEES AND THE EXECU 

TIVE COMMITTEE IN WASHINGTON 
on May 4-7, 1936, Witu REFER 
ENCE TO THE PLAN AS PROPOSED 
By THE COORDINATION CoM 
MITTEES ON JANUARY 13 
15, 1936 


CONSTITUTION 


Article V, Section 4, line 4 

Change the line to read: 

“Territory of Puerto Rico, the Canal Zone, and 
the Philippine Islands (so long as they remain a pos 
session of the United States ).” 

Article V, Section 5, lines 50, 51 and 52: 

Change the last sentence of this Section so as to 
read: 

“In case of a tie vote, the 
determine the choice by lot.” 
Article V, Section 6, lines 10 to 21: 

Change this sentence so as to read: 

“Any local Association having eight hundred or 
more members in good standing, twenty-five per cent of 
whom are members of the American Bar Association, 
shall be entitled to one delegate ; provided that the pur- 
such Association are not limited, or related 


Board of Elections shall 


p ses f 


principally, to a specialized field of law and that such 
\ssociation is comprised predominantly of members of 
the Bar who reside or have an office within a single 
city, county, or other political subdivision within a 
State.” 

Article V, Section 6, lines 36 to 42 

Change the last sentence of Section 6 so as to 
read: 

“The term ‘State Bar Association’ shall be deemed 
to include the Bar organization of a State or Territory, 
whether its Bar be incorporated, integrated, or volun 
tary; provided that if, as to any State or Territory, the 
question shall arise as to which State Bar Association 
may select Delegates, the question shall be determined 
by the House of Delegates. Until February 1, 1937, 
or the earlier selection of the State Bar Association 
Delegates from a State, the president of the State Bar 
Association shall be the State Bar Association Delegate 
from such State.” 

Article V, Section 8, lines 16-17: 

Strike out the words “and of the number of Dele 
gates to be elected by any Bar Association.” 
Article VI: 

Strike out Section 2 and re 
following. 

Article VII, lines 19 and 20: 

Strike out the words 
it may determine,”. 
Article VIII, Section 6: 

Transfer Section 6 to a new Article XIII, and add 
to the end of the Section the following: 

“The Assembly Delegates elected in 
shall take office immediately.” 


Article 1X: 

Amend Article IX so as to read: 

“The AMERICAN BAR ASSOCIATION JOURNAL shall 
be conducted by a Board of Editors, eight in number, 
which shall consist of the following: 

(1) The Editor-in-Chief, who at the time of his 
election need not be a member of the board, shall be 
elected by the other members of the board, and shall 
hold office at their pleasure ; 

(2) The President of the Association and the 
Chairman of the House of Delegates, who shall be mem 
bers ex officio ; 

(3) Five other members (hereinafter called ‘elec- 
tive members’), to be elected by the Board of Governors 
as follows: Whenever a vacancy occurs in the present 
Board of Editors, a successor shall be elected from the 
membership of the Association by the Board of Gover 
nors, for the term of five years from the next ensuing 
annual meeting of the Association; and thereafter as 
such vacancies occur, successors shall be similarly elect 
ed for the term of five years or such lesser term as may 
be necessary in order that, as soon as may be, each 
member of the Board of Editors shall hold office for 
the term of five years and the term of one member shall 
expire each year. The Board of Editors may appoint 
a Managing Editor and such other employees as they 
deem necessary or advantageous, and they shall have 
the management of the JouRNAL and of its financial 


number the Sections 


1 


“and such other employees as 


the year 1936 


Note: The references to lines in this summary are to 
the lines as numbered in the pamphlet copies of the plan 
as issued under date of January 13, 1936. The changes 
may also be examined by the references to Articles and 
Sections, in relation to the text of the plan as published in 
the February issue of the AMERICAN BAR ASSOCIATION 
JOURNAL, 
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acts and proceedings of the Board of Edi- Article V, Section 9, lines 1 and 2: 
ve reported to the Board of Governors, and Strike out from each line the words “and duties.” 
{ Governors may by vote of a majority of all . > Senet . 
ers disapprove or rescind any aerue ap- Article V’, Section 10, line a “ —_ 
f the Board of Editors. All of the revenues Change the word “effecting” to “affecting. 
RICAN Bar Association JourNaL from Article V, Section 12: 
ce derived shall be transmitted forthwith Transfer Section 12 to Article XIII, and add at 
surer of the Association, and its bills shall the end of the Section the following: 
the Treasurer upon the presentation of “The Chairman of the General Council in office at 
hers.” the time of the taking effect of this Constitution shall 
tion 1, line 24 act as the Chairman of the House of Delegates until 
0 retain the Committee on Professional a Chairman of the House of Delegates has been elected 
rievances at its present membership, strike as provided in Article VII hereof.” 
ees Seve. Article VIII, Section 2, line 6: 
; After the word “petition,” insert the words 
25, so as to eliminate the Commit- “(which may be in parts).” 
icity as a Standing Committee of the Asso- Article 1X, Section 1, line 14: 
eing the view that publicity matters may Tenens tin Gia ad ang! ’ PD. om me 
, 1ange the line to read “Section of Bar Organiza- 
tion Activities.” 


out line 


ely be handled as a headquarters’ activity, 
staff as the House of Delegates or Board 

rs may provide for the purpose, Article 1X, Section 4, line 16: 

Change the line to read: “Section, shall be con- 


tion 1, line 47: : : “ a 
sidered the action of the. 


to empower the House of Delegates to ex- 
ition of Advisory Committees if that proves Article XI, line 7: 
ble, insert, after the word “Law,” the words, To conform the draft so as specifically to confirm 
her Committees as may from time to time the existing right of individual members, insert, after 
ited by the House of Delegates.” the word “action,” the words 
“which may be filed by one or more members of 
CHANGES IN THE NATURE OF CLARIFICATION _ the Association with the Secretary.” 
AND IMPROVEMENT OF TEXT—ADOPTED Article XII, line 6: 
By tHE CooRDINATION COMMITTEES For the same reason, insert the same language after 
\ND THE EXECUTIVE COMMITTEE IN the word "Enea. 
WASHINGTON ON May 4-7, 1936, Article XIII: , 
With REFERENCE TO THE PLAN Add a new Article, numbered XIII, to be com- 
; ; ag egtienibe ni hevag posed of present Section 12 of Article V as Section 1, 
s ProposeD By THE Coorp! Section 6 of Article VIII as Section 2, and the follow- 
‘ATION COMMITTEES ON ing as Sections 3 and 4: 
TANUARY 13-15, 1936 “Section 3. Officers continued. The officers of 
: the Association who are in office at the time of the 
CONSTITUTION adoption of this Constitution shall act as the officers 
of the Association until the adjournment of the annual 
‘nited States,” insert “, or meeting in the year 1936. 
' Section 4. Time of taking effect. This Consti- 
a. tution shall take effect immediately upon its adoption.” 
uise of Delegates,” change the BY-LAWS 
to read Article I, Section 1, line 3: 
re than f whom shall be a resident Change the line to read, “members of the Asso 
tate.” ciation for his State, Territory, or the territorial group. 
Section 3, line 6: Ap-” 
the word “meeting,” insert the word “an- Article I, Section 1, line 7: 
hat the reference will be specifically to the Change the line to read: “of the membership com- 
ing mittee for the State, Territory, or territorial group, in.” 
tion 5, lines 5 and 10: Article X, Section 15, line 31: 
e the words “territorial group,” insert the In order to confirm the scope of the service ren- 
dered by the Committee on Professional Ethics and 
lines 19 and 46: Grievances to the legal profession, strike out ‘‘Asso- 
‘d “State o insert the words “(or the ciation” and insert “Bar. 
Article XII, Section 6: 
In order to leave the matter for the action of the 
insert the words “nomi- members of the Section of Bar Organization Activities, 
omit Section 6. 


( 1 6. lime 36: Article XIIT: 
e word “preceding,” insert the words “the Add the following as a new Article XIIT: 
such Delegates.”’ “TaKING Errect or By-LAws 


Section 7, line 4: “These By-laws shall take effect immediately upon 


na alte +] 


rd “profession.” their adoption.” 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing 
in the Current Legal Periodicals 





Among Recent Books 


ANDBOOK on the Law of Damages, by Charles 

H T. McCormick. Hornbook Series. Pp. xiv, 811. 

West Publishing Co., St. Paul. 1935.—At the 
annual meeting of the Association of Law 
Libraries, held last year in Denver, Philip N. Johnston 
of the Nebraska Bar, contributed a carefully prepared 
study’ of the duplication of law books, a problem which 
has become serious for the practitioner who has to use 
the books as well as for the librarian who is expected 
to provide them. Mr. Johnston was complaining 
mainly of digests and encyclopaedias and the ease with 
which the minutely paragraphed and copyrighted 
synopses of cases lend themselves to the editor’s and 
publisher’s craft. The same sort of material constitutes 
ready “bricks” for the compiler of texts and treatises. 
With a minimum of critical “mortar” a text can be 
readily built, which, however, adds little to a knowl- 
edge of the subject not already obtainable in the di- 
gests where this material has already been used and 
re-used. 

Such a text is not the Hornbook on Damages 
which Professor McCormick has just added to West 
Publishing Co.’s well known Designed pri- 
marily for the student as an elementary treatise to 
accompany the illustrative cases in Cooley’s Cases on 
Damages,” the practicing attorney will nevertheless 
make a mistake to dismiss it for that reason as inappro- 
priate to his use. The truth is there is nothing “ele- 
mentary” about this work except the necessary limit 
to its size as compared with the voluminous treatises 
of Theodore Sedgwick and Sutherland. Professor Mc- 
Cormick has put a lot of hard thinking into the prepara- 
tion and writing of his book, with the result that his 
analyses of facts and reasons, his criticisms and his 
suggestions for improvement of the law should prove 
suggestive and illuminating to the practitioner. Variant 
rules in different states are noted. In addition the text 
is exceptionally richly implemented by reference not 
only to the cases but also to civil and practice codes, 
the Decennial and Current Digest, the longer treatises 
and to a wealth of law journal articles. With these 
merits it is regrettable that the index is inadequate even 
for the student and teacher and will prove more so for 
the attorney, who, if he does not ask for a descriptive 
word index in a treatise, at least demands that the im- 
portant rubrics be adequately mentioned. 

The attorney engaged in trial work or office advice 
frequently finds the damage aspect of his client’s prob- 
lem a troublesome one and wishes he had given it 


\merican 


series. 


1. Reported in 28 Law Library Journal 291 
I 


2. Second edition by Saul N. Rittenberg, West Publish- 





ing Co. (1935) Profes McCormick’s own case book 
was published by the For ion Press, Chicago, as one of 
the University Case Book s, during the same year. 








more serious attention at an earlier stage. This may 
be because proof of the harm done frequently involves 
questions of liability and the task of legally measuring 


that liability is neglected until too late. Or it 
be because proof of the harm done 


may 
frequently involves 


unsuspected evidentiary difficulties. It is natural to 
think that the battle is won by establishing liability 
Experience may prove the contrary; or at least the 
victory may turn out to be empty. It is often easie1 
to prove the commission of physical injuries than th 


the 


pecuniary o1 


llows; or 





extent of loss of earning power that 
breach of a contract than 
other benefits lost thereby. 
We think that Professor McCormick righ 
the importance of the link on the one 
existence or nature of the liability, 
hand the extent of the loss. Very 
law of the measure of damages would i 
proper means to evaluate a recoverabl 
can not helpfully be so limited. It also 
preliminary problem of what elen 


the expecte 


i 


1 the other 
limited the 
ide only the 
oss. But it 
involves the 

vents are recoverable 
and these frequently hang upon the theory of the ac 
tion appropriate to assert the plaintiff's substantive 
right. The family of trespass acti provide 
remedies ranging from q.c.f. to conversion for a single 
event or series of events, as where land is wrongfully 
entered and some product is abstracted and increased 
in value or marketed; or a breach of contract may af- 





may 


ons 


ford the injured party a remedy in damages for the 
value of the destroyed bargain or recovery of the 
benefit conferred. Where the interest in lands « 





chattels is divided amongst two o1 sons, as 
in instances of lease, mortgage, pledge, bailment, etc., 
the elements of recovery of each party 

related to the extent of protection the law provides to 
the particular type of limited interest; a 
tion may succeed or fail according 
harm is proved to be proximate o1 a promise 
negligently performed may give rise to an action in 
either contract or tort with varying results as to re 
coverable elements. Such problems are not of 
tion but of inclusion or exclusion of elen 
A work on damages may not disregard them, nor may a 
treatise on substantive rights. McCormick 
is always aware of this contact between right and 
damage and one of the interesting virtues of his book 
is the clarity with which he brings it into significant 
relief. 

The practicing attorney may also feel indebted t 
Professor McCormick for bringing together in a concise 
outline the ways in which procedural rules affect the 
amount of the verdict. In Part II and throughout he 
stresses the close dependence of damage law on the 
functioning of the jury. original plead- 


more pel 
are of necessity 


negligence ac 


as Si factor ol 


me 


remote ; 





its of loss. 


Professor 


T 
] 
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rhe steps fron 
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to the final decision of a court of appeal are taken 
up chronologically and their bearing shown on the 
I | a fair recovery for the plaintiff or protec- 
defendant. 

Phe style throughout is admirably straightforward. 





n of the 


ef lhe usual plan of the Hornbook Series has been ad- 
ered t Numbered black type sections (of which 

ere are 186) set forth in briefest terms the principle, 

standard or rule, the reason, or jurisdictional variants, 

tc. These are followed by extended comment. The 


irrangement of the book has been much simplified 
treatises with the result that it presents a 
re organic and comprehensible whole. 
LAYTON B. REGISTER. 
of Pennsylvania. 


. | 
r eal 


Ly How to Protect Business Ideas, by William H. 
es Leahy. 1935. New York: Harper & Brothers. Pp. 
v 157. $2.50.—The title “How to Protect Business 
Ly Ideas” is attractive but the contents hardly justify the 
es name. It is to a considerable extent a sketchy and not 
to ilways an accurate compilation and condensation of the 
) patent, trade mark, copyright and print and label 
1e statutes, from pamphlets issued by the Patent and 
PY Copyright Offices, with explanatory comments by the 
re wuthor 


Y Little is said about the protection which the law 
ves, or rather fails to give, to published ideas, what 

lord Mansfield once called “Property in notion.” 
eS No mention is made of the gradual development of 


1 


ie the concept of good faith which equity demands of those 
r who appropriate ideas disclosed to them. There is no 
1e reference to situations like those which came before 
i the courts in such cases as Bristol v. Equitable Life 
it Issur, S 5 N. Y. Supp. 131, 132 N. Y. 264, 30 
e N. &. 506; Haskins v. Ryan, 71 N. J. Eq. 575, 64 Atl. 
r 136; Lueddecke v. Chevrolet Motor Co., 70 Fed. (2d) 

345: Masline v. N. Y. N. H. & H. Ry., 112 Atlantic 
e 639; Soule v. Bon Ami Co., 201 App. Div. 794, 195 
le N. Y. S. 574; Moore v. Ford Motor Co., 43 Fed. (2d) 
le 685 ; Hughes v. West Publishing Co., 225 Il. App. 58; 
\ Stein v. Morris, 120 Va. 390, 91 S. E. 177 and Jnter- 
d national Heating Co. v. Oliver, 288 Fed. 708. All of 
a these cases dealt with the alleged misuse of business 
e ideas by those to whom they were divulged. Some 
e day there may be some protection for this sort of intel- 


erty, but Booth Stutz Motor Car Co., 
5 56 Fed. (2d) 962, and Liggett & Myers Tobacco Co. v. 
14 N. E. 207 (see comment on the latter case 


in Cornell Law Quarterly, Vol. XXI, No. 3, April, 


lectual proy 


1936), seem to be the first definite recognition of the 
possibilit 
: This tardy acceptance of what Justice Holmes 
ulled the rudimentary requirements of good faith, Mr. 


T | 4 
’ lLeahy does not discuss. 
. practical suggestions which are made about 
lesigning commercially effective trade marks and 


: ibels and what is said under the caption “Releases” on 
l Page 143, are useful, but a business man who relies too 
. implicitly on the legal advice given in this book may 


find himself the toast of the Bar in company with God's 
other gift to the lawyer, “the jolly testator who makes 
his own will,” 


Epwarp S. Rocers. 


Chi o 

De iure naturae et gentium libri octo. By Samuel 
Pufendorf. Vol. I: A Photographic Reproduction of 
the Edition of 1688, with an Introduction by Walter 


Simons ; 


Vol. II: A Translation of the Text, by C. H. 


= 











and W. A. Oldfather, with a translation of the Intro- 
duction of Walter Simons. No. 17 of The Classics of 
International Law. Oxford: The Clarendon Press; 
New York: Oxford University Press, 1934. Vol. I, 
pages 66a, 1002; vol. 2, pages xiii, 1465. 

This is the third of Pufendorf’s works to be in- 
cluded in James Brown Scott’s series. An edition of the 
author's De officio hominis et civis, with translation by 
Frank Gardner Moore, appeared in 1927; and his Ele- 
mentorum iurisprudentiae universalis libri duo, trans- 
lated by W. A. Oldfather, was published in 1931. The 
present volume on the law of nature and nations is by 
far his most important work, and its issue is a major 
contribution to the history of the origin and develop- 
ment of international law. It is the second edition of 
Pufendorf’s book, and incidentally is the largest of 
the works included in the series, the first volume con- 
taining more than 1,000, and the second more than 
1,500 pages. In his preface Pufendorf states that it is 
“enlarged by more than one-fourth with addition here 
and there of material which served either to round out 
the study or to throw light on it.” Both this preface 
to the second edition and the original preface addressed 
to “the gentle reader” are well worth reading. They 
show us the vast earnestness of the man. He is hon- 
estly convinced that the truth is in him and that so- 
ciety, if it is to progress, must realize that his is the 
way of social salvation. He does not, it is true, im- 
press one as a man of much tolerance toward the 
opinion of others, for while he expresses horror of 
those who object to criticism, his own practice hardly 
conforms to the ideal he sets up. Indeed his vilifica- 
tion of his critics reminds us that his were the good 
old days of unmitigated freedom of criticism, slashing 
attack and bitter rejoinder. In the very preface in 
which he describes his open-mindedness, he proceeds 
without the slightest consciousness of his naiveté “to 
give the lie to the remarks of a certain scoundrelly 
svcecphant, which he has published abroad in a slander- 
ous work.” And in the preface to the second edition 
he states that he declines “to defile his pages with 
replies to objections which had been suggested to 
malevolent minds by stolidity or a passion for calumnia- 
tion.” But in all this he simply reflects the spirit of 
the seventeenth century. 

In spite of such frailties of temperament and of 
Leibnitz’ devastating description of him as vir parum 
iurisconsultus et minime philosophus, and despite later 
references to his “shallow abstractions and purely arbi- 
trary constructions,” Pufendorf made a distinct con- 
tribution to the thought of the seventeenth century, and 
his eight books on the law of nature and of nations 
are an indispensable part of the history of international 
relations. And yet it is only in the eighth book that 
he has given a connected presentation of the law of 
nations. The reason for this is that he conceived of 
international law as falling within the law of nature. 
The rules which he laid down for the former merely 
exemplified more general principles of the latter. He 
started with natural law and worked out a new system 
that covered the entire field of jurisprudence. He dif- 
fered from Grotius in paying less attention to the res 
iudicata and relying more on the opinions of famous 
scholars. He was one of the theorists of natural law, 
and in his view human socialitas was a sufficient basis 
for it. He held that God had made men social beings 
and so laws of society ultimately derive from Him. He 
thought it was absurd to trace them back to arbitrary 
agreements. He substituted a rational method for the 
theory of the scholastics who deduced law from the 
























+16 
revealed ordinances of God. In all this we see con- 
firmation of the opinion which Simons expresses in 
his Introduction. He points out there that the seven- 
teenth century was in some respects nearer to our own 
time than the nineteenth. It followed the Thirty Years 
War just as our own age follows the Great War. Cer- 
tainly our period resembles it in matters pertaining to 
the philosophy of law. 

Moreover, Pufendorf showed freedom from preju- 
dice in his appreciation of political conditions. He was 
opposed to all privileges of rank, such as those of nobil 
ity and kingship. He believed that every citizen had 
his rights as well as his duties. He thought that all 
states, no matter what their power or size happened to 
be, should have equality in international relations. A 
federation of nations based on any other principle than 
equality was inconceivable to him. He regarded una- 
nimity as absolutely necessary in any joint resolution 
of federated states. Some of his ideas may be found 
incorporated in the Covenant of the League of Nations 
of 1919, 

30th the translation of Pufendorf’s text by C. H. 
and W. A. Oldfather and the translation of Walter 
Simons’ excellent Introduction have been well done. 
The translation of the latter is especially good; it is 
in impeccable English style. One might read it and 
never suspect that it was a translation. The transla 
tors’ rendering of the text, however, while precise and 
irreproachable in its accuracy, smacks of Pufendorfian 
Latinity in many passages. I should add that the 
translators intended this. They say (Translators’ 
Preface, p. 63a): “It has seemed desirable to pre- 
serve not only the thought, but to a certain degree also 
the style of Pufendorf, which, for all its intricacies and 
obscurities, has a certain flavor of the author’s per 
sonality and age that ought not to be entirely lost.” 
It is their theory of translation. But, as I have stated 
in my review of Professor Drake’s translation of Chris- 
tian Wolff’s Jus gentium, it is in my opinion a mis 
taken theory. Apart from this the translators have 
shown a workmanlike technique and an aggressive effi 
ciency that will give their work a high place in the 
series. They must have had innumerable difficulties, 
as Pufendorf is notorious for his obscurity. Moreover, 
the text of the 1688 edition presents many doubtful 
readings and the translators were confronted with 
problems of textual criticism. Their list of errata in- 
cludes nearly a thousand items. Other indications of 
the thoroughness of the work are found in the ap- 
pendix giving the text of Pufendorf’s quotations from 
Greek authors and the index of all the authors cited 
by him. In view of Pufendorf’s loose method of quo- 
tation and the indefiniteness of many of his references, 
the compilation of these lists is an opus magnum et 
extmit studi. 

GorDON J. LAING. 
University of Chicago. 


The Law Governing Cemetery Rules and Regula 
tions, by Raymond Brennan. 1935. Los Angeles: 
Pp. 237. Interment Association of California.—This 
volume contains forms for cemetery deeds, certificates 
of perpetual care, and rules and regulations for ceme- 
teries, including burial parks, mausoleums, crematories, 
and columbaria. Its bulk (159 pages) is devoted to 
a case annotation of such of these rules as have re- 
ceived judicial construction. Short chapters on re- 
ligious cemeteries and on actions take up the remaining 
pages of the book. The table of cases discloses that 
An index 


169 cases have been referred to in the book. 
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of 15 pages makes the contents of the work availal 
to the busy practitioner. 

From the lawyer’s viewpoint the annotations of 
course will constitute the value of the work 
hese vary from short statements of the points decide 
to partial reproductions of judicial discussions. Since 
they represent the completest collection of authorities 
on the subject the volume deserves a place in the library 
of any attorney representing a cemetery association. 

From the viewpoint of the cemetery executive the 
work will be valuable chiefly on account of the forn 
which it contains. These have been compiled from thy 
rules and regulations in use by the leading interment 
the United States. Months of hard 
work have been required to select the one or mor 
contributions of each organization and to correlat 
those selected into a logically arranged model set. The 
annotations tell the cemetery the story be 
hind the various rules and tell it in a manner whicl 
non-legal intelligent men will readily understand. 

In one respect these rules and regulations are as far 
away from being “model” as it is possible to stray 
lhe author of the book believes heart and soul in th 
“and/or” solecism which has in I 


chief 


associations of 


executive 


recent years made sucl 
what is worse, 
he inserts this contradictory and nonsensical combina 
tion of vowels and consonants in at least sixty-seven 
places in the forty-three pages filled 
This irritating facial blemish the model 
certificate of perpetual care in such a connection that 
the only rational action which a copying attorney can 
take is to eliminate it entirely 

The judgment of the Wisconsin Supreme Court 
formulated while construing an insurance policy applies 
so well to the situation that a lengthy extract from it 
is justified. Says Fewler J. in delivering the unani 
mous Opinion of the court: “We are confronted with 
the task of first construing “and/or”, that befuddling, 
nameless thing, that Janus-faced verbal monstrosity, 
neither word nor phrase, the child of j 
one too lazy or too dull to express his precise meaning, 
or too dull to know what he did mean, now commonly 
used by lawyers in drafting legal documents, throug] 
carelessness or ignorance or as a cunning devil to con 
ceal rather than express meaning with a view to fu 
thering the interest of their clients. We have even ob 
served the ‘thing’ in statutes, in the opinions of courts, 
and in statements in briefs by counsel, some learned and 
some not.” 

Che judge, after adopting one of five possible con 
structions of the words, further says: 
‘and/or’ all its implications. It renders 
exact our reference to the ‘verbal monstrosity’ as 
‘Janus-faced’, for it imputes to it more than two faces, 
but the appellation may stand for want of one better 
fitting. The ‘thing’ is reasonably to that in 
terpretation. If it is also subject to the interpretation 
contended for by the respondents, it is ambiguous, and, 
by familiar rule, ambiguities in insurance policies aré 
construed most favorably to the insured. If the con- 
struction given differs from the meaning actually enter 
tained and intended to be conveyed by the company 
when it issued its policy, the company has only itseli 
or its draftsmen to blame, and it is justly penalized 
for attempting to express—or pet conceal—th« 
meaning intended by the use of a mere mark on paper.” 


insidious progress in legal circles and, 


with these forms 


appeal S on 


a brain of some 


“This gives to 
somewhat in 


subject 


h:- 
naps 


(Employers’ Mut. Liability Ins. Co. of America v. Tol 
lefsen—Wis. —, 263 N. W. 376, 377.) 
The frequent use of this verbiage in this work 


in forms proclaimed to be model, is deplorable since 
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ch tort 


ic] is yield themselves all too readily to the use 
if the unthinking and unintelligent portion of the legal 
A champion of this expression therefore 
advocates the “intelligent use” of it in drafting wills, 
contracts, and statutes, but concedes that the abbrevia- 
tion (as he calls it) “is frequently misused by careless 
scriveners” and has forced the courts “to unscramble 
legislative ineptitude in this connection” (Roger Sher- 
man Hoar, 20 Marquette Law Review 101). Conced- 
ng that an intelligent (as distinguished from a non- 
illiterate) use of this form of words is possible, it must 
be stated that the author has not been very successful 
in this regard. It would seem to be better to use cir- 
cumlocutions than to pack so much uncertainty, contra- 
diction and downright idiocy into this phraseology. 

CaRL ZOLLMAN. 


profession 


Milwaukee 


Law of Oil and Gas Leases and Royalties, by 
Samuel H. Glassmire. St. Louis: Thomas Law Book 
Company. 1935. Pp. 400.—This book will prove to 
be of interest to the layman as well as to the legal 
profession. It should be of especial interest to the 
lawyer who has had little experience in the law re- 
lating to oil and gas, to the law student who desires to 
obtain a clear general conception of this subject as an 
aid in his study of the cases, and to the land man who, 
in his work, must have a general knowledge of oil and 


gas law. ‘The oil and gas lawyer, engaged in general 
practice, will find the book a valuable addition to his 
library. The style of writing makes for easy reading; 


the arrangement of subject matter is logical; and the 
discussion of principles is clear and forceful. 

The author has not undertaken to correlate all 
of the cases on oil and gas as a text book or legal en- 
cyclopedia. The presentation is not overly technical. 
The subject is developed in such a manner as that the 
layman or law student can easily understand it. The 
author’s thorough knowledge of the oil business and 
his discussion of legal principles along with the nature 
and problems of the industry make the book a valuable 
contribution to legal literature. 
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Unlike a text book, the volume is not divided into 
many chapters and subdivisions, but is composed ot 
only four parts which appear to be the assemblage of 
four articles on this subject that the author might have 
written for some legal periodical, or presented as sev- 
eral lectures. The first part is a discussion of the vari- 
ous oil fields, producing sands, the production of oil 
and gas and the control of such production by state 
and federal governments. In this chapter the author 
discusses the timely topic of conservation in the light 
of the recent laws and decisions in Oklahoma, Texas, 
Kansas and California. The lawyer will probably be 
most interested in the second part wherein the author 
discusses the development of the law relating to the 
nature of property rights in oil and gas underlying the 
ground as created by the lease, mineral deed and 
royalty conveyance. The author gives the rule prevail- 
ing in each oil and gas producing state and classifies the 
states under one of three theories: ownership, qualified 
ownership and non-ownership. 

The third part will be read more by lawyers 
searching for a solution of the daily problems arising in 
connection with this subject. It deals with the vari- 
ous provisions of leases, mineral deeds and royalty 
conveyances and the constructions which the courts of 
the different states have placed upon these provisions. 
The effect of the “habendum clause” in the oil and gas 
lease is of particular interest to lawyers in determining 
whether the lessee must be actually producing oil and 
gas at the end of the primary term or whether it is 
sufficient if the lessee commences drilling operations 
within the term. The author has correlated the con- 
flicting decisions on this topic. The fourth part is a 
miscellaneous chapter dealing with the subjects of co- 
tenancy, mining partnerships, pooling agreements, tax- 
ation and others. 

It is unlikely that this volume will be used ex- 
tensively by the profession as a source book, but it 
should be read by those who are interested in obtain- 
ing a general understanding of the law relating to oil 
and gas. 


Houston, Texas. Cuas. I. FRANCIS. 





Leading Articles in Current Legal Periodicals 


Harvard Law Review, May (Cambridge, Mass.)— 
Mental and Emotional Disturbance in the Law of Torts, 
by Calvert Magruder; The Function of the University 
Law School, by Sidney Post Simpson; Qualifying as 
Plaintiff in an Action for a Conversion, by Edward H. 
Warren; Developments in the Law—Reorganization under 
Section 77B of the Bankruptcy Act—1934-1936. 

Michigan Law Review, April (Ann Arbor, Mich.)— 
Attack on Decrees of Divorce, by Albert C. Jacobs; The 
Reduction of Income Taxes Through the Use of Trusts, 
by William C. Warren; Simes on Future Interests, by 
Charles C. White. 


Yale Law Journal, April (New Haven, Conn.)—The 
Federal Interpleader Act of 1936: I, by Zechariah Chafee, 
Jr.; Commerce, Production and the Fiscal Powers of 
Congress: II, by J. A. C. Grant; Trial by Jury and the 
New Federal Rules of Procedure, by Fleming James, Jr. 

Illinois Law Review, April (Chicago, Ill.) —The Ra- 
tionale of the Quasi-Easement in Illinois, by Elmer M. 
Leesman; Res Ipsa Loquitur: Collisions of Carriers with 
other Vehicles, by William L. Prosser; The Influence 


of Equity Principles in Embezzlement Prosecutions, by 
Orvill C, Snyder. 


Illinois Law Review, May (Chicago)—Alienation of 
Future Interests in Illinois, by Homer F. Carey and Paul 
Freeman; Some Obstacles to Effective Legislation, by 
John E. Mulder; Relational Interests, by Leon Green. 


Texas Law Review, April (Austin, Tex.)—The Texas 
Anti-Trust Law: A Post Mortem, by Charles B. Nutting; 
Negotiable Instruments and Contemporaneously Executed 
Written Contracts, by Edward Weldon Bailey; Criminal 
Law Administration in Canada, by Damon C. Woods. 


Virginia Law Review, April (University, Va.)—The 
Zanking Act of 1935, by John Hanna; Privileged Defama- 
tion, by Fowler V. Harper; Congress vs. Supreme Court 
—A Constitutional Amendment? by John W. Brabner- 
Smith. 

University of Pennsylvania Law Review, May (Phila- 
delphia, Pa.)—Institute Priests and Yale Observers—A 
Reply to Dean Goodrich, by Thurman W. Arnold; The 
Scope of Appeal in Criminal Cases, by Lester B. Orfield; 
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The Machinery of Iaw Administration in France 
Germany, by Francis Deak and Max Rheinstein. 


and 


Oregon Law Review, April (Eugene, Ore.) —The Re- 
statement of the Law of Contracts with Oregon Notes 
(Sections 163-177, Chapter 7), by Charles G. Howard; 
The United States and Neutralization in the Far East, 
by Elmer F. Wollenberg; Collective Bargaining Agree- 
ments, by Grant T. Anderson; Admission of Photographs 
in Evidence in Homicide Cases, by George F. Skipworth. 


Washington Law Review, April (Seattle, Wash.)— 
The Community Property System and the Economic Re- 
construction of the Family Unit: Insolvency and Bank- 
ruptcy, by Ben L. Moore; Creditors’ Rights in Commu- 
nity Property, by Frank L. Mechem. 

Boston University Law Review, April (Boston, 
Mass.) —The Seaman in American Admiralty Law, by 
G. H. Robinson; The Place of Psychiatry in the Crim- 
inal Law, by Winfred Overholser; The Spirit of Equity, 
by Melvin M. Johnson, Jr.; A Prologue to a History of 
English Ecclesiastical Law, by Franklyn C. Setaro; Dou- 
ble Jeopardy in Massachusetts, by Edward M. Dangel. 
April (Ithaca, N. Y.)—The 
American Law Institute vs. The Supreme Court: In the 
Matter of Haddock v. Haddock, by Joseph W. Bingham; 
Snow and Ice: A Discussion of Liability under the Laws 
of New York, by John T. DeGraff. 

Law Notes, May (Brooklyn, N. Y.)—Anomalies of 
the Law by Berto Rogers; Actionable Phases of Debt 
Collection, by Joseph T. Buxton, Jr.; The National Con- 
ference of Commissioners on Uniform State Laws, by 
Judge Harrison A. Bronson. 


Cornell Law Quarterly, 


Tulane Law Review, Apru (New Orleans, La.)—The 
Constitution and Social Progress, by Lloyd K. Garrison; 
“Contract” Jurisdiction in Admiralty, by Gustavus H. 
Robinson; Unrestricted Testation in Quebec, by Joseph 
Dainow; The Validity of Foreign Divorces, by Hamilton 
Vreeland, Jr.; German Legislation Since 1933, by Robert 
R. Kiihlewein. 

Air Law Review, January (New York City )—Cen- 
sorship in Radio, by Seymour N. Siegel; The Air 
rier’s Liability to Passengers in International Law, by 
Lincoln H. Cha; The Year in the Air, by Reginald M. 
Cleveland. 

Temple Law Quarterly, May (Philadelphia, Pa.)— 
Recent Developments in Declaratory Relief, by Edwin M. 
3orchard; The Pennsylvania Corporate Net Income Tax 
Act as Applied to Tax-Exempt Income, by Lawrence F. 
Casey; Government Regulation of Prices in Competitive 
Business, by Morris Duane; Conflicts in Naturalization 
Decisions, by Harold Fields 

Columbia Law Review, April (New York City)— 
Realization of Income Through Corporate Distributions, 
by Roswell Magill; The Status and Rights of Injured 
Relief Workers, by Isadore Polier, Frank J. Donner; A 
Modern Judicial Mind—The Writings of the Rt. Hon. 
Lord Macmillan, by Bernard L. Shientag; Minimum 
Wages and the Constitution, by Robert L. Hale. 

Columbia Law Review, May (New York City)—On 
Warranty of Quality, and Society, by K. N 
The Rebirth of the Factor, by 
Steffen, Frederick S. 


Car- 


Llewellyn ; 
Commercial Roscoe T 
Vanziger. 

Law Quarterly Review, April (Toronto, Can.)—The 
Statute of Westminster and Appeals to the Privy Coun- 
cil, by W. Ivor Jennings; The House of Lords as a 
Court of Law, 1784-1837, by Prof. A. S. Turberville; 
Case and Westminster II. by Prof. Theodore F. T. Pluck- 
nett; The Relationship Between Banker and Seller Under 
a Confirmed Credit, by A. G. Davis; 
Hood Phillips; The Nationality of 
Common Law, by T. Baty; On the Third Chapter of 
the Lex Aquilia, by David Daube. 
Review, April 


Incomes and 


Ryan’s Case, by O. 
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Prices, 








Charles Bunn; The Expanding Meaning of the Constitu 
tion, by Charles S. Collier; Considerations Basic to a New 
Penal Code, Part I, by Alfred L. Gausewitz. 

United States Law Review, April (New York City 

-William D. Guthrie, by John W. Davis; A Prologue t 
a History of English Ecclesiastical Law, by Franklyn | 
Setaro. 

Marquette Law Review, April (Milwaukee, Wis.) 
Defects in Titles to Real Estate and the Remedies, by 
Claude J. Hendricks; The Restatement of the Law of 
Agency, by Vernon X. Miller. 

Brooklyn Law Review, March (Brooklyn, N. Y.) 
Husband and Wife under the Income Tax, by Randolpl 
E. Paul, Valentine B. Havens; The Right of the Trial 

the Evidence, b 
1... Arnold Weissberger. 


Journal of the Bar Association of Kansas, May 
(Wichita, Kan.)—Two Notable Rhode Island Trials, by 
Samuel E. Bartlett; The Identity of the Payee, by Paul 
V. Smith; Privilege of the Witness Against Self-In 
crimination, by Edgar K. Thiel; The Doctrine of Electior 
of Remedies, by W. C. Attwater; The Effect of Encum 
brances Upon the Validity of Fire Insurance Policies 
by Laurence R. Smith. 


Iowa Law Review, March (lowa City, la.) —The 
Law of Succession in Soviet Jurisprudence—A Survey, by 
Aaron Boris Holman; Constitutional Regulation of Leg 
islative Procedure, by Clyde B. Charlton; Equity Juris 
diction for the Construction of Wills, by Wayne G. Cook 


American Journal of International Law, April (Wash 
ington, D. C.)—The Treaty Background of the Italo 
Ethiopian Dispute, by W. B. Stern; The Problem oi 
Memel, by Thorsten Kalijarvi; Treaty-Making in Post 
War Germany, by Walter Schiffer and Francis O. Wil 
cox; Some Aspects of the Jurisdiction of the Permanent 


Court of International Justice, by Sidney B. Jacoby. 


University of Pittsburgh Law Review, April (Pitts 
burgh, Pa.)—Twenty Years Under the Uniform Partner 
ship Act, by Judson A. Crane; Intervening Limitations 
in the Workmen’s Compensation Act, by Sheldon 
Tanner. 

St. John’s Law Review, April (Brooklyn, N. Y 
The Equitable Jurisdiction of Surrogates’ Courts in 
York, by Charles G. Coster; The 
Investigating Body of Public Officials, by 
witz; Penal Provisions of the New 
tion, by Harold V. Dixon. 
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Canadian Bar Review, April (Ottawa, 
Manufacturers’ Liability: Recent Develo 
oghue v. Stevenson, by F. C. Underhay ; 
cutions in Bankruptcy Matters, by 
Proposed Preliminary Draft Uniform Law on 
by B. A. Wortley. 

California Law Review, May (Be eley, 
ing on Double Taxation, by Simeon E. Leland; The Pro 
cedure of Appeal in Criminal Cases, by Lester B. Orfield 

Virginia Law Review, May (University, Va.)—Meth 
ods of Attacking Unconstitutional Legislation, by Mauric 
S. Culp; The Banking Act of 1935, by . Hanna 

Georgetown Law Journal, May (Washington, D. ( 
—Roger Brooke Taney: Chief Justice of the Suprem 
Court of the United States, by William L. Ransom 
Taney’s Influence on Constitutional Law, by Edwin Bor 
chard; John Marshall and Roger Taney, by Louis B 
Boudin; The Constitutionality of Federal Home Loan 
System, by Horace Russell; The Supreme Court of the 
United States. 

Minnesota Law Review, May | Minn. ) 
An Outline of Municipal Bond Procedure in Minnesota, 
by Charles B. Howard; The Right of an Employee Dis 
charged for Cause, by Herbert D. Laube; Jurisdiction 
or Venue? by L. Dale Coffman 
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By OLIVER 
Member of the C 





OHN Philpot Curran was born in Newmarket, 


Ireland, 1/50, and educated at Trinity College, 
Dublin. Being called upon to defend himself 
or a violation of the college rules, he presented his 
case so favorably that he was led to take up the 


study of law, which he pursued in London. He re- 
turned to Ireland to practice, and within a few 


years, his eloquence and wit had established his 
reputation at the bar and gained for him the affec- 
tions of the Irish people. His speeches exhibit 
clearness, and vivacity, an ardent spirit of patriot- 
sm, and above all an unshrinking devotion to the 
nterest of his client and the integrity of his calling. 


He was contemporaneous with Erskine, and of 
them Lord Byron wrote: 

“There also were two wits by acclamation 
Both lawyers, and both men of education— 
Both wits—one born so and the other bred— 
This by the heart—his rival by the head.” 

\n instance of Curran’s ready wit is shown on 
the occasion of a disagreement with Judge Robin- 
on, which brought forth the angry threat—“If”’— 
said the judge, “you say another word, I’ll commit 
vou”—To which Curran replied, “If your Lordship 
should do so, we shall both of us have the consola- 
tion of reflecting that I am not the worst thing 
your Lordship has committed.” 

Curran, in his speeches to the jury, exhibited 
more of adornment and less of argument than 
Erskine, but his ability to paint the misfortunes of 
his client in vivid colors, to awaken sympathy, and 
allay prejudices, brought large verdicts from the 
varm-hearted Irish juries to which he spoke. His 
love for Ireland impelled him to enter heart and 
soul into the defense of his unfortunate country- 
men, on trial for their lives for their rebellious 
struggles against the exercise of governmental au- 
thority by their unwanted rulers. 

For eight years before the Union, Curran ap- 
peared for the defense in nearly all cases of political 
prosecutions, and here his task was most difficult 
and often disheartening. He was denounced by 
the English authorities, was threatened with the 
loss of his gown, in the court room he was some- 
times throughout a trial, surrounded by armed and 
hostile soldiers, and on occasions he was opposed 
by factions of his own countrymen, for the Irish- 
men were not always united. In his time he fought 
four duels 

In the prosecution of Oliver Bond, charged 
with high treason, while addressing the jury in be- 





_ *Second and final installment of a paper read before the 
Society of Trial Lawyers, Chicago, on April 2, 1936. 
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half of the defendant, Curran was interrupted by 
the clash of arms among the military men ranged 
about him, and as those nearest appeared about to 
offer him personal violence, Curran exclaimed: 
“You may assassinate!—but you shall not intimi- 
date me.” 

After the trial had continued for sixteen hours 
with intermissions of only twenty minutes, the 
judge insisted that Curran, in spite of his physical 
exhaustion, immediately proceed with his argu- 
ment. 

In the Emmet uprising, Lord Chief Justice 
Kilwarden, who was popular with the people, was 
among the first killed by the rebels under the mis- 
taken supposition that they were wreaking venge- 
ance on Justice Carlton. 

An excerpt from one of Curran’s arguments 
will serve to show his eloquence, as well as to indi- 
cate one of the reasons for his unpopularity with 
the English authorities. 

The case of Hevey v. Sirr was a suit for dam- 
ages that arose out of the persecution of an Irish- 
man by one of the military authorities, Curran ad- 
dressed the jury for the plaintiff. 


“If for instance, you wished to convey to the mind of 
an English matron the horrors of that direful period, when, 
in defiance of the remonstrance of the ever-to-be-lamented 
Abercromby, our poor people were surrendered to the licen- 
tious brutality of the soldiery, by the authority of the state, 
you would vainly endeavour to give her a general picture 
of lust, and rapine, and murder, and conflagration. By 
endeavouring to comprehend everything, you would con- 
vey nothing. 

“When the father of poetry wishes to portray the 
movements of contending armies, and an embattled field, 
he exemplifies only, he does not describe; he does not ven- 
ture to describe the perplexed and promiscuous conflicts 
of adverse hosts, but by the acts and fates of a few indi- 
viduals he conveys a notion of the vicissitudes of the fight, 
and the fortunes of the day. 

“So should your story to her keep clear of generali- 
ties; instead of exhibiting the picture of an entire province, 
select a single object; and even in that single object do not 
release the imagination of your hearer from its task, by 
giving more than an outline. Take a cottage; place the 
affrighted mother of her orphan daughter at the door, the 
paleness of death upon her face, and more than its agonies 
in her heart; her aching eye, her anxious ear struggling 
through the mist of closing day, to catch the approaches of 
desolation and dishonour. The ruffian gang arrives; the 
feast of plunder begins: the cup of madness kindles in its 
circulation. The wandering glances of the ravisher be- 
comes concentrated upon the shrinking and devoted victim. 
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You need not dilate, you need not expatiate; the unpolluted 
mother, to whom you tell the story of horror, beseeches 
you not to proceed; she presses her child to her heart, she 
drowns it in her tears; her fancy catches more than an 
angel’s tongue could describe; at a single view she takes 
in the whole miserable succession of force, of profanation, 
of despair, of death. 

“So it is in the question before us. If any man shall 
hear of this day’s transaction, he cannot be so foolish as to 
suppose that we have been confined to a single character, 
like those now brought before you. No, gentlemen; far 
from it; he will have too much common sense not to know 
that outrages like this are never solitary; that where the 
public calamity generates imps like these, their number is 
as the sands of the sea, and their fury as insatiable as its 
waves. 

“T am therefore anxious that our masters should have 
one authenticated example of the treatment which our un 
happy country suffers under the sanction of their author 
ity; =? *, 

' “Tt would, I should even think, be for her credit, that 
having the honor of so illustrious a rider, we should be 
kept in some sort of conditions, somewhat bordering upon 
spirit, which cannot be maintained, if she suffers us to be 
utterly broken down by the malicious wantonness of her 
grooms and jockeys.” 

Even the Irish juries in capital cases were not 
always open-minded and impartial. In his opening 
statement, in the trial of Peter Finnerty, Curran felt 
it necessary to thus address the jury: 

“Perhaps I ought to regret that I cannot begin with 
any compliment, that may recommend me or my client per- 
sonally to your favour. A more artful advocate would 
probably begin his address to you by compliments on your 
patriotism, and by felicitating his client upon the happy 
selection of his jury, and upon that unsuspected impartial- 
ity in which, if he was innocent, he must be safe. You 
must be conscious, gentlemen, that such idle verbiage as 
that, could not convey either my sentiments, or my client’s. 
You know, and we know, upon what occasion you are 
come, and by whom you have been chosen; you are come to 
try an accusation professedly brought forward by the state, 
chosen by a sheriff who is appointed by our accuser. * * * 
and you yourselves must feel under what influence you are 
chosen, or for what qualifications you are particularly se- 
lected.” 

A pathetic incident that deeply touched the life 
of Curran is woven in the romance of his young 
and beautiful daughter, Sarah, and the brilliant 
young lawyer, Robert Emmet. You will all recall 
the reply of Emmet, when asked what he had to 
say why sentence of death should not be pro- 
nounced upon him according to law. Robert Emmet 
and Sarah Curran were deeply in love. After the 
suppression of the rebellion, Emmet might have 
escaped to America, as did his brother Thomas 
Addis Emmet, who became one of the leading 
lawyers of New York, but Robert Emmet, linger- 
ing to say farewell to Sarah Curran, was captured, 
and Curran came under suspicion of having been 
associated with Emmet in the rebellion. But he 
convinced the Privy Council that he had no connec- 
tion with the rebellion, and later defended some of 
those who were prosecuted. The circumstances, 
however, were such that he felt that he could not 
undertake the defense of Emmet, and Emmet, in 
the vain hope to prevent the publication of the 
letters to Sarah Curran, offered no defense on his 
trial. 

Sarah Curran recovered from the blow 
of Emmet’s execution, but slowly glided to the 
tomb. Her pathetic fate is told in one of Wash 
ington sketches and the fine 


nevel 


Irving’s interesting 
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ballad by Thomas Moore, “She is far from thi 
land where her young hero sleeps.” 

Curran was appointed and served 
as Master of the Rolls, but the surroundings were 
uncongenial and his services unnoteworthy 

He died, in London, October 14, 1817, away 
from home—disheartened over the seeming impos 
sibility of any alleviation of the unhappy fate of 
his country, where as he said, “folly and suffering 
were lying like lead upon his heart.” 

Curran was a great and an eloquent lawyer 
And when in time, the History of Ireland is im- 
partially written, he will be recognized as he is 
there remembered, an ardent patriot, a great advo 
cate, and a whole-souled Irishman. 


some yea;rs 


The ornate style of forensic oratory was prob- 
ably carried to its farthest extreme by Charles Phil 
lips, who was born at Sligo, Ireland, 1788. While 
he cannot be compared with either Erskine or Cur- 
ran as an advocate, yet for him, the distinction 
might be claimed, that he ranks first, in the school 
of horticultural oratory. And that term may be 
taken to indicate not only the flowery and florid 
style of his legal efforts, but probably, the mental 
attainments that produced them, which have been 
likened to a tree in full blossom. “Shake it and 
you have the ground covered with blossoms in a 
moment, but it takes a season to reproduce them.” 

The latitude of ornament 
ployed in the forensic oratory of that 
startle a jury of the present day 

Every topic was dressed in the same gorgeous 


trappings, what | pl meta- 


nd digression em- 


time would 


g with the continued play of 
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hor, the exuberant and gaudy succession of im- 
ves, and the airy creations of unfettered imagina- 
tion, we are too long, as it were, kept afloat without 
uching ground, and if and when we are let down 
to the earth, it is only to be led from the high 
road of argument in continual deviation after the 
flowers that grow by the wayside. 
In 1819 Phillips left Ireland and joined the 
nglish bar. The reason for his leaving Ireland is 
some interest. It came about through his de- 
ense of an elderly widow by the name of Wilkins, 
ho was sued for breach of promise. The widow 
as about 65 years of age and well-to-do. It hap- 
pened that she had given financial assistance to a 
needy neighboring family. A son of this family, 
bout 30 years of age, was away from home on 
ervice in the navy and his mother and sister con- 
eived an idea that it might advance the financial 
rospects of the family if their young relative were 
to marry the wealthy widow. Thus influenced, the 
vidow became engaged to the young officer, but 
later her friends caused her to break the engage- 
ment and the young man brought suit for damages 
for breach of promise. Phillips successfully de- 
ended the widow but his description of her charms 
n his argument did not meet with her approval and 
hen, the case being ended, Phillips, expecting the 
isual congratulations for his eloquence emerged 
from the court house, he was met by the widow 
armed with a horse whip which she applied with 
great energy and/or force and effect. The keen 
sense of Irish humor was so aroused by the spec- 
tacle of the elderly client horse-whipping her 
that Phillips deemed it prudent to leave 
Ireland and join the London bar. An excerpt from 


lawyer, 


is argument will not only illustrate the style of 


his oratory but enable you to determine whether 
his client was justified in the method she chose to 
present her objections to his speech in her behalf. 
Mr. Phillips addressed the jury on the part of 
Wilkins: 

“T know not whether any of you have ever seen a very 
beautiful print representing the fatal glory of Quebec, and 
the last moments of its immortal conqueror; if so, you must 
have observed the figure of the Staff Physician, in whose 
arms the hero is expiring; that identical personage was 
the happy swain, who, forty or fifty years ago, received the 
reward of his valour and his skill in the virgin hand of my 
venerable client! The Doctor lived something more than 
1 century, during a great part of which Mrs. Wilkins was 
his companion. Alas! Gentlemen, long as he lived, he 
lived not long enough to behold her beauty— 

‘That beauty, like the aloe flow’r, 

But bloom’d and blossom’d at fourscore.’ 


1 
wrTs 


* * * 


“You will not fail to observe, Gentlemen, that while the 
female conspirators were at work, the lover himself had 
never seen the object of his idolarty. Like the maniac in the 
farce, he fell in love with the picture of his grandmother. 
Like a prince of the blood, he was willing to woo and to 
be wedded by proxy. For the gratification of his avarice, 
he was contented to embrace age, disease, infirmity, and 
vidowhood; to bind his youthful passions to the carcass 
for which the grave was opening; to feed by anticipation 
n the uncold corpse, and cheat the worm of its reversion- 
ary corruption. Educated in a profession proverbially gen- 
erous, he offered to barter every joy for money! Born in 
1 country ardent to a fault, he advertised his happiness to 
the highest bidder; and he now solicits an honourable jury 
to become the panders to his heartless cupidity! Beset, 
harassed, conspired against, their miserable victim entered 
into the contract you have heard; a contract conceived in 


meanness, extorted by fraud, and sought to be enforced by 
the most profligate conspiracy. 

“The peor shrivelled relict of what once was health, 
and youth, and animation, sought to be embraced in its 
infection, and caressed in its infirmity—crawled over and 
corrupted by the human reptiles, before death had shovelled 
it to the less odious and more natural vermin of the grave! 
—What an object for the speculations of avarice! What 
an angel for the idolatry of youth! Gentlemen, when this 
miserable dupe to her own doing vanity and the vice of 
others saw how she was treated—when she found herself 
controuled by the mother, beset by the daughter, beggared 
by the father and held by the son as a kind of windfall, 
that too rotten to keep its hold, had fallen at his feet to be 
squeezed and trampled * * * and that she was herself to 
be gibbeted in the chains of wedlock, an example to every 
superannuated dotard upon whose plunder the ravens of 
the world might calculate, she came to the wisest deter 
mination of her life, and decided that her fortune should 
remain at her own disposal. 


* * * 


“Does he claim damages on the ground of sacrificed 
affection? Oh, Gentlemen, only fancy what he has lost! 
If it were but the blessed raptures of the bridal night. Do 
not suppose I am going to describe it; I shall leave that to 
the learned counsel he has selected to compose his epi- 
thalamium. I shall not exhibit the venerable trembler—at 
once a relic and a relict; with a grace for every year, and 
a Cupid in every wrinkle—affecting to shrink from the 
flame of his impatience, and fanning it with the ambrosial 
sigh of sixty-five! I cannot paint the fierce meridian trans- 
ports of the honeymoon, gradually melting into a more 
chastened and permanent affection—every nine months 
adding a link to the chain of their delicate embraces, until, 
too soon, death’s broadside lays the lieutenant low, consol- 
ing, however, his patriarchal charmer (old enough at the 
time to be the last wife of Methusalem) with a fifty-pound 
annuity, being the balance of his glory against his Majes- 
ty’s ship the Hydra!” 


In the late fall of 1799, the immortal George 
Washington was riding over the broad acres of 
Mount Vernon enjoying the life of a country gentle- 
man, and just at the close of the last year of that 
century in which our independence had been se- 
cured, Washington was taken with a cold and died. 
Lighthorse Harry Lee, father of Robert E. Lee, 
delivered the funeral oration, and gave us that 
historic phrase, “First in peace, first in war, and 
first in the hearts of his countrymen.” 

The Bible tells us that “one shall be taken and 
one shall be left.” That same autumn the stork 
that made the regular deliveries around and about 
Ipswich, Massachusetts, left a husky infant at an 
old frame farmhouse on Hog Island, and a down- 
east Yankee, Choate by name, reverently turned 
the pages of the family Bible and wrote with a 
quill pen, plucked from the barnyard turkey, as fol- 
lows, towit: 

“Tuesday, October 1, 1799, at 3 o'clock, P. M. 
Choate was born.” 

From the weather-worn farmhouse on Hog 
Island young Choate might catch the glint of the 
sun on the sails of the fishing boats in the harbor 
and see the far-off rocky shores of Cape Anne, 
“might know the lull of the ocean in its calm and 
the swelling rage of its stormy waters.” 

At the age of sixteen Rufus Choate entered 
Dartmouth College. Two years later he listened 
to the argument of Daniel Webster in the Dart- 
mouth College case. Perhaps his interest in that 
case may have turned his mind toward the pro- 
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fession, in which in his later life he was often op- 
posed by the “godlike” Daniel. 

Leaving Dartmouth in 1820, he attended the 
Cambridge Law School, and in 1821 entered the 
office of William Wirt, then Attorney General of 
the United States. In Washington, he had the 
privilege of attending the Supreme Court, when 
Marshall sat upon the bench, and of listening to 
the arguments of Wirt, then in the ripeness of his 
powers and fame, and the eloquence of William 
Pinkney,a consummate master of exuberant English. 

Admitted to practice in 1823, he first hung his 
sign “Rufus Choate—Lawyer and Counsellor’—in 
Salem, Massachusetts. After contemplating his 
shingle for twenty-four hours, modesty or self- 
distrust impelled him to take it down and remove 
to the town of Danvers where he would 
meet with formidable competition. 

For the next two or three years it is said that 
he spent most of his time trying to decide whether. 
in view of his progress or rather lack of progress 
at the bar, he should abandon the profession and 
seek some more certain means of support. 

In 1825 he married, and necessity accelerated 
his progress and eased the hardships as he travelled 
along the legal highway. until in 1828 with new 
confidence Choate returned to Salem to soon make 
a place and name for himself in practice there. It 
has been said that during his practice in Salem, 
“no man was convicted whom he defended.” He 
was elected to his first term in Congress in 1830, 
and in 1834 he resigned and moved to Boston. 
There he had to fight his way to eminence. The 
excessive vehemence of his gestures and the play- 
ful exaggerations of his brilliant arguments, were, 
it is said, at first ridiculed by the staid and self- 
satisfied Bostonians, who could not quite under- 
stand or appreciate Choate ~whose appearance and 
manner were unique, whose eloquence was ex- 
uberant, fervid, and rich; who, however modest 
for himself, was bold almost to rashness for his 
client; who startled’ court and jury by his vehem- 
ence, confounded the commonplace and routine 
lawyer by the novelty and brilliance of his tactics: 
who, free from vulgar tricks, was yet full of sur- 
prises, and though perpetually delighting by the 
novelty and beauty of his argument, was yet with- 
out conceit or vanity. 

In 1841 he was elected to occupy the 
the United States Senate, lately filled 
Webster. 

In 1846 he argued before the Supreme Court of 
the United States the case involving the settling 
of the boundaries between Massachusetts and 
Rhode Island. In the same year, he defended Al- 
bert Tirrell, a man of respectable family and con- 
nections, but of vicious life, who had killed his 
paramour, and Choate presented the defense of 
somnambulism, that the killing had been committed 
while Tirrell was walking in his sleep. The jury, 
after much deliberation, returned a verdict of not 
guilty, and there was some criticism of this unusual 
defense. 

Few of Choate’s arguments have been fully or 
adequately reported. One of the most interesting 
of his arguments, that has come down to us was in 
the divorce case of Dalton v, Dalton. Unlike Er- 
an opportunity 


State trials involving the liberties of 


smaller 
] 


ess 


seat in 
by Daniel 


skine and Curran, Choate never had 
to appear in 





person 


the people. But though he had no great cases 

yet he made some small cases appear great. 
There are, it has been observed, times whe 

the cause is greater than the advocate when |] 


rises to it and is upheld by it, but sometimes it 
within the power of the lawyer to create an interest 
which the subject itself does not to enliven 
dull, dignify the mean, and de the wu 
seemly. Cases that would fall to the dreary lev 
of commonplace suits were lifted and envelope 

by the genius of Choate’s advox acy. He sought 
even the most or commonplace ex 
pression, to give it a fresh look. He searched h 
books to find unusual or striking words and phrase 
vering attention of 


to help him catch or hold the 

the jury. In one of his cases a ley y had been mad 
upon a blacksmith shop and Choate brought a1 
action in trover for the iron that had been levie 
upon. Hear his description of the I as made by 
the sheriff 


attord . 


the corate 


vary obvious 


“He arrested the arm of ist 
anvil; he took the wind from the bell 
fire on the forge; he stripped his op of the 
the foundation of his labor—not leaving |] 


upon the 
kindled the 
material 

m enoug! 
to make a horse shoe to put ve the keep the 
witches off,” 
but un 
on returned to the 
defense of criminal 
il cases He par 
personal injury and 


Choate was appointed district attorney, 
successful as a prosecutor, 
more congenial activity 
and the prosecution of ci was 
ticularly successful in suits 
secured many large verdicts n a death 
the course of his argument, 


’ 
ne si 


ot the 


case, 1n 
he said, or perhaps | 


should say he thundered 
“On came the terrible glare of that engine—that fir 
of hell! There was no curving board of wart ing to hin 
who would cross that track. There was proud arch t 
bid him stay—no friendly flagman They blew no whistle 
that would have startled all but t dead—then comes 





the collision—the wagon and the engine: and it is not the 
giant that dies, but the weak 
* * » 

“Gentlemen of the jury you are bound to try 
ot this plaintiff by the head, and feel the injury in the 
heart. He has gone to his account. After fitful 
fever he sleeps well—there let him rest. He was a hus 
band worth keeping alive, or killing on a railroad.” 


tne right 


life’s 


The case of Shaw against Worcester Railroad, 


a death case arising! out of a collision, was one of 
the last trials in which he was engaged. Choate 
made out a good case except for the fact that it 


appeared from the evidence of the witness who first 


reached the scene of the acc dent, that the dying 

man was intoxicated. This would seem a rather 

difficult matter to overcome in argument but 
g 


In his closing 


Choate was equal to the occasion 
address, he thus paid his respects to the witness: 
od by the side of the 
was he there for? 
*h are ordinarily 


he ste 
Vary 


VV nat 


“This witness swears that 
lying man in his last moments 
Was it to administer those assiduitic ic 
proffered at the bedside of dying men? Was it to extend 
to him the consolations of that religion which for eighteen 


Ss wl 


hundred years has comforted the world? No, gentlemen, 
no! He leans over the departing sufferer: he bends his 
face nearer and nearer to him—and what does he do! 
What does he do, I ask? Smells gin and brandy!” 
Because of the many large verdicts secured 


by Choate against the Boston and Worcester Rail- 


road, it was thought advisable in the trial of a 
death case, for some of the officials to attend in 
At the close of his argument, Mr. Choate 
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and facing the President of the Rail- 


“My friends the President and Directors of the Bos- 
ester Railroad, honorable and highminded 

[ know them to be, have probably considered that 

Id be justified in paying to the plaintiff the 

ey claimed in this case without the pro- 

lgment in a suit a ; but I have no doubt, 

tlemen, if you establish the liability, every one of them 


d on his heart and say, ‘Give her all that 


1 
t law 





isks, and God bless her! 





\rgu a point in the Supreme Court, Choate 
is asked by the judge to produce some authority, 
[ will look, your honor,” said he, “and endeavor 


nd a precedent, if you require it; though it 
ild seem to be a pity that this court should lose 
honor of | the first to establish so just a 


eine 
~ 














Choate had a rather unusual habit in that 
never he lost a case, he thought it all over 
in to see if he could find any argument whereby 
might have won the case and he is quoted as 





ing that many a time he felt the pang of re- 
ach that he had not urged some argument which 
the later review would come to his mind. 
However, I would not that laborious 
igh perhaps beneficial method of progress. I 
m afraid that most of us who would endeavor to 
i 1 the flaws in all the trials of 
he past would be deterred from ever undertaking 





adv ise 






trv another case. 

Like manv a lesser lawyer, Choate sometimes 
tured too far in cross-examination. It the case 
ssouri, an American had been 
the coast of Sumatra with a large sum 
Dixey, the master of the vessel 
with Pitman to embezzle the money 
pretend that the ship had been robbed by the 
Choate was cross-examining the 
who had testified that when 
been proposed to him, he had ob- 
as being very dangerous, but that the 
irator Pitman (whom :Choate repre- 

made a suggestion which had con- 
that the conspiracy might be under- 
safety. Choate insisted that the witness 
e suggestion was. The witness was 
loath to give it. Mr. Choate was peremptory, and 
ame interesting. ‘Well,’ said Dixey at 
must know, he said that if any trouble 
came of it we could have Rufus Choate to defend 
us, and he would get us off if we were caught with 
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le mi ¢ n our boots : 
Of Choate it has been said: 
“When the trial was fairly commenced, his whole en- 





his powers, were completely absorbed. Noth- 
is attention. He never confessed defeat, he 
st heart, he never was discouraged; and at every 
idverse turn in the evidence, at every discouraging ruling 
f the judge, his energies seemed to rise to meet the new 











I think you will agree with me that the same 
might well and truly be said of every member of 
Indeed those qualities must be pos- 


sessed by every lawyer before he can hope for any 












degree of success in the trial of cases. But far 
ore « rehensive was the tribute paid by Ed- 
ward Everett, when he addressed a meeting of the 
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citizens of Boston in Faneuil Hall, after the death 
of Choate: 

“Tf, in his own or in any other part of the Union, 
there was his superior in any branch of legal knowledge, 
there was certainly no one who united, to the same extent, 
profound learning in the law, with a range almost bound- 
less of miscellaneous reading, reasoning powers of the 
highest order, intuitive quickness of perception, a wariness 
and circumspection never taken by surprise, and an imag- 
ination which rose, on a bold an easy wing, to the high- 
est heaven of invention. These powers, trained by diligent 
cultivation, these attainments, combined and applied with 
sound judgment, consummate skill, and exquisite taste, nec- 
essarily placed him at the head of the profession of his 
choice; where, since the death of Mr. Webster, he shone 
without a rival.” 

I am loath to leave the company of lawyers 
who have done so much to reflect credit upon our 
profession, but I think I should not fail to mention 
one lawyer, who, unknown to common fame, undis- 
tinguished by any outstanding services, destitute 
of any gift of forensic oratory, who never indulged 
in appeals, either to fear or terror, who never 
soared on impassioned effusions, yet who, for 
nearly forty years was the leader of the bar in 
England and who has been called the greatest ver- 
dict getter of all time—James Scarlett—better 
known as Lord Abinger. 

After all, verdict getting is our business, and 
many lawyers have and still do bend their energies 
solely towards influencing the jury—leaving to 
others the applause that waits on eloquence—while 
they think only of the verdict. 

Charles O’Connor, a New York lawyer, once 
argued a case in the Supreme Court, in which he 
hoped to win a fee of $100,000, and when asked why 
he did not employ more oratory in his argument, he 
answered: 

“T wanted the hundred thousand dollars, not the empty 
applause. You can’t sell oratory for a hundred thousand 
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dollars, you have to give it away on the Fourth of July.” 

James Scarlett was born April 5, 1769 in 
Jamaica, West Indies, and was educated at Cam- 
bridge. For seven years after his admission to the 
bar, he depended mainly upon his father for sup- 
port, but when he struck his stride, his influence 
with the court and jury and his success in securing 
verdicts, seemed almost magical. You have prob- 
ably heard the story which since his time has been 
accredited to many another lawyer—of the country- 
man selected for jury duty, who, before he left 
home was warned to beware of the wiles of Scar- 
lett. When the juror returned, he was asked 
whether he had been able to hold his own against 
the cunning of the lawyer, and he replied that he 
was always on the lookout, but it was of no use 
because Scarlett just happened to be on the right 
side in every case he had to give the verdict 
to Scarlett’s client. 

Portly and florid in appearance, Scarlett 
seemed a well dressed and prosperous business 
man. He spoke in an easy colloquial manner, lay- 
ing before the jury in the simplest language, a well 
digested exposition of the case. There was no ap- 
parent effort in his argument, no violent expression 
in his address—no attempt at brilliance. He sought 
to persuade the juries by a simple and easy appeal 
—but he was aided by his sagacity—by his sure 
tact and circumspection—his provident care—his 
sudden sense of danger to his own case and his 
instantaneous knowledge of any weak point in his 
adversaries. He had a most unusual trait, in that 
no matter how angry he might become, he always 
spoke in a suave and easy manner, his temper be- 
ing held and restrained under perfect control. Al- 
ways polite and deferential to the court, he ap- 
peared to accept even the adverse rulings of the 
judge as though he were listening to the wisdom of 
Solomon, and yet he had such influence with the 
judges and the jury that it was said that he had 
invented and used a machine that could compel 
judges and jurors to nod in assent to whatever 
proposition he advanced. When he saw the jury 
was against him, he made it a rule to treat their 
adverse impression as very natural and reasonable, 
to acknowledge that the circumstances presented 
doubts and difficulties, and he would invite them 
to a temperate and candid investigation of all the 
facts, which he would then appear to talk over with 
the jury. It is said that as he talked, vague sus- 
picions became certainties, and circumstances light. 
valueless and unconnected until then were united 
together into a wedge to drive conviction into the 
mind. Usually before he had finished, he had led 
the jury to feel that they could not in justice avoid 
finding a verdict for his client. 

Observers have written what they conceived to 
be the secrets of his Indeed, Lord Ab- 
inger himself, in after life, carefully laid down 
the rules which he thought had brought him the 
title of the greatest of verdict getters, and the 
conduct which he thought essential to success in 
that endeavor. His rules were short and simple, 
and I will briefly abstract them so that you may 
follow his methods, if any there be amongst us who 
may feel the need of increasing his batting average 
in the getting of verdicts. 

Scarlett asserted that he thought his success 
was mainly owing to his habit of seldom address- 
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ing the jury as a whole, but selecting one or two of 
them, generally one, with whom he reasoned on the 
subject as best he could, placing himself in the same 
position with him and going on until he thought 
that he had convinced him. 

Another rule he invariably 
understate rather than overstate 
pected to prove: 

“For whatever strikes the mind of the the 
result of his own observation and discovery makes always 
the strongest impression upon him, and the case in which 
the proof falls much below the statement of counsel, is sup- 
posed for that very reason not to be proved at all.” 

his habit was to make moderate 
statement of the facts, that he could feel sure they 
would be exceeded and appear stronger by the evi 
dence. He advises counsel to avoid laying down 
any proposition that can not be supported by plaus- 
ible argument, and above all, avoid any misstate- 
ment exaggeration, no error he, more 
fatal to an advocate nor more c: mn than exag- 
geration. 

He points out that counsel disdain any 
jest, ornament or sarcasm, that does not fall directly 
in his way, must not look for a peg to hang any- 
thing upon, be it ever so precious or so fine, but 
must state the facts in the simplest form the truth 
of the case will admit, that a lawyer must never try 
to force a verdict from a jury nor be stubborn and 
obstinate in maintaining his position, and Scarlett 
very sensibly observes that to oppose the prejudices 
of a judge or jury is void of all rational foundation, 
and must meet natural consequences which follow 
when you treat the opinion of unreason- 
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ble, because it sets him about to find reasons to 
support his view and oppose your own. 

Another rule of conduct followed by Scarlett 
vas never to combat with warmth any matter ad- 
anced by the judge nor indeed to oppose him at 
ill except where he was satisfied he could alter the 
udge’s opinion by the most “inoffensive reason- 
ng.” 

As for cross-examination, he states that it 
should be very limited and then more with a view 
to enforce and illustrate the facts relied upon than 
to affect the witnesses’ credit which he says for 
he most part is a vain attempt. ; 

On one occasion, on cross-examining an elderly 
woman, the mother of the plaintiff in a breach of 
promise suit, Scarlett had been completely worsted 
in the encounter of wits, but he turned his failure 


into success by an adroit stroke of advocacy— 

“You saw gentlemen of the jury” he said, “That I 
vas but a child in her hands, what must my client have 
been.” 


Scarlett was made Lord Chief Baron of the 
Exchequer, with the title of Lord Abinger, but as 
a judge he seemed to feel that he was released from 
all of the restraints by which he had guided his 
conduct as an advocate, for on the bench he was 
so domineering with the lawyers, and so dictatorial 
with the juries, that the approbation he had earned 
in his long years of practice at the bar was over- 
clouded by the complaints against his demeanor 
on the bench. Unhappily, the precedent of Lord 
\binger, in the reversal of character on his eleva- 
tion to the bench, has sometimes been followed in 
this country 

There have been occasions when I have suf- 








fered, and sworn throughout a trial, tormented and 
prodded and hindered by a judge who presided in 
a manner both “domineering and dictatorial,” so 
that I have wondered whether he had achieved his 
success at the bar by putting on a cloak of restraint 
that enabled him to disclose the appearance of an 
easy temper and courteous demeanor, only to cast 
off that cloak on his elevation to the bench, in the 
vain hope that he might more abundantly display 
his power and authority, or perhaps by noisome 
and raucous assertiveness, compensate his sup- 
pressed ego for the bygone years of humility and 
restraint, endured while he was subservient to the 
court. 

To close this paper, I feel I would rather hark 
back where I began—to Thomas Erskine—the man 
of whom it has been said that he through his 
patriotism and his independence, exalted the repu- 
tation of the lawyer far beyond what it had ever 
before attained, for he proved how much one man— 
when that man is a lawyer of ability and integrity 
—can do against the corruption of his age—how 
far he can vindicate and secure the liberties of his 
country by raising his single voice, against the 
outcry of the people or the influence of the crown. 
He set the precedent that gave confidence in the 
security of trial by jury. 

And the bar of any country and of any age may 
take just pride in remembering that it was said 
by an English historian in writing of Erskine, the 
lawyer: 

“While juries continue to know and exercise their 
high functions, and a single advocate of honesty and talent 
remains, thank God, happen what will in other places, our 
personal safety is beyond the reach of a corrupt ministry 
and their venal adherents.” 





Restatement. There have been some slips, occa- 
sionally one which brings an adolescent flush of 
embarrassment. But as one goes back over the 
material published, it reads well. For the most 
part, I think legal ideas in the Restatement are 
accurately expressed. It has taken and will take 
some effort for us to accustom ourselves to new 
forms of expression. Yet the number of new terms 
introduced has been very limited indeed. 


Second Phase of the Work 


“The second object of the Restatement is to 
make an honest statement of the existing case law. 
It is perfectly clear that such statement must be 
something more than a photographic reproduction 
of court decisions. You contribute nothing to clear- 
ness and certainty in the law if you simply say that 
on a given point some courts think one way and 
other courts think another way. Such marshalling 
of authorities has already been thoroughly and 
skillfully done by competent textbook writers and 
well equipped law publishing houses. It does not 
need to be done again. An intelligently done Re- 
statement not only requires re-examination of de- 
cisions but further analysis and classification before 
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conclusion is set down. While checking language 
for accuracy in terms is a tiresome chore, this sec- 
ond phase of the work is interesting, even exciting 
at times. The satisfaction which comes in taking 
the tangled threads of decisions around a given 
point and following each thread to its source, ar- 
ranging the whole in a consistent pattern is not 
unlike the thrill which comes from a perfect stroke 
in golf to those who are lucky enough ever to make 
such a stroke. 

“Under careful analysis many apparent incon- 
sistencies in the law disappear. But they do not all 
disappear of course. If the Restatement is to state 
one rule on a given point as “the law,” obviously in 
some instances a choice must be made between con- 
flicting rules. In such a situation the Restatement 
is not stating existing law with regard to a state 
whose court has taken the view rejected by the In- 
stitute. Here, as to that state, the Institute is 
stating the law as ‘should be’ rather than ‘is.’ 

“But note the limited range of the choice. Sup- 
pose the question is the limits of the last clear 
chance exception to the rule that contributory 
negligence bars a plaintff from recovery for injuries 
received at the hands of a negligent defendant. 
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Pennsylvania recognizes no such exception at all. 
But since nearly every other state does, the fact 
that one has ignored the problem is not very seri- 
ous. But as one gets further into the problem, the 
division of opinion becomes more evenly balanced 
and more difficult. Must the defendant be shown 
to have knowledge of the plaintiff’s position of help- 
less peril, or is it sufficient that the defendant would 
have known it had he been acting with reasonable 
care at the time. Courts are divided; a choice of 
rules must be made. In deciding, one is no doubt 
influenced both by his notions of the social expedi- 
ency of the rule of contributory negligence, his 
view as to fairness to the individual litigant; pos- 
sibly by practical considerations with regard to 
complicating further the involved problem con- 
cerned in judicial instruction to a jury in hotly con- 
tested negligence cases. But no one, in restating 
the common law as to contributory negligence felt 
at liberty to say: ‘I think the whole rule is un- 
desirable. It is wrong to bar the plaintiff from all 
recovery when his negligence has been slight and 
the defendant’s great Instead the plaintiff 
should have his recovery reduced in proportion to 
the contribution of his carelessness to his own in- 
jury.” That such a rule as that suggested is con- 
sidered to be desirable is shown by its legislative 
adoption in many instances. 
law. 

“Even in 


very 


But it is not common 
those instances of choice making, 
therefore, the Restatement is stating what the In- 
stitute believes to be ideal law only the 
limits blocked out by 


within 
judicial decision. 
The Third Thing Done by the Restatement 


“The third thing done by the Restatement is 
similar to the second just described, but not identi- 
cal. It arises where Reporter and Advisers find a 
situation within the trend of judicial opinion but 
not covered by a decided case. Take for example 
a question growing out of problems involved in 
McPherson vy. Buick Motor Co. That case involved 
the liability of a manufacturer for negligence in 
making an automobile which resulted in injury to 
an occupant of the car who was not the purchaser 
from the maker. Suppose the car, because of the 
defect, got out of control of the driver and injured 
a pedestrian upon the highway. 
from the Buick Company? 

“How far you can state as law the principle 
back of a decision made on its own set of facts is 
obviously a matter of judgment. We do not want 
the ‘spotted cow’ law type of a Restatement; neither 
do we want one made from blue sky. The caveats 
which have been inserted from time to time are an 
answer to the problems in some instances where the 
problem seemed too obvious not to be mentioned, 
but where the authorities seemed insufficient to 


May he recover 


Proposed Drafts Considered 


Consideration of the Proposed. Final Draft of 
a portion of the Restatement of Property was then 
taken up. A memorandum from the Reporter, Rich- 


give a positive answer. In other places, where 
general principles seemed clear and the need for 
positive statement great, such statements have been 
made, as in the chapter on Administration in the 
subject of Trusts and in Administration of Estates 
in the Conflict of Law. 

The report then calls attention to 


1 
} 
i 


two points 
which have become clear with the progress of the 
work. The first is that “the f restating 
existing law reveals instances where legislative ac 
tion is necessary,” either because the common law 
rule is found to be highly undesirable for present 
conditions, but is too firmly settled to be changed 
except by statute, or because a new act of condi 
tions, like that of the growth of air transportation, 
has left an important set of problems which need 
immediate answer and cannot wait for the develop 
ment of law through individual The 
Institute, Mr. Goodrich as already started 
work in this field and we shall hear more of such 
activity in the future. 

The other point which has become clear is that 
“further and continued substantiv 
law by the legal scholars of the country is not only 
desirable but necessary. s 

The report also contains a section 
“The Institute in Legal Literature,” in 
articles and reviews in the vari 
are listed; a statement of the the an 
notations program, which is now seen to be a stu- 
pendous piece of work but which is going steadily 
forward in a number of 1 subjects and 
which, in many places, has been taken up with fine 
results by the Junior Bar; and a tables 
showing the gratifying attention which been 
accorded the Code of Criminal Procedure since its 
official promulgation in 1930. The tables give the 
special rules which have been adopted in various 
States and a list of bills providing for such adop- 
tion which were either pending or defeated on the 
date the report was prepared. There is also a list 
setting forth the recognition which has 
corded the Model Code by Legal 
Law Schools, 

The report concludes with a section 
to “The Restatement in the Courts,” 
stated that the list of citations is mounting high; 
so high in fact that publication in the form adopted 
in the previous volume giving these citations pre 
sents a problem which must be worked upon be- 
fore a new volume is brought out. 

At this point the committee on nominations re 
ported the names of Chief Justice Sydney Smith of 
the Supreme Court of Mississippi and Hon. Au- 
gustus N. Hand, Judge of the Circuit Court of Ap- 
peals for the Second Circuit, to fill the vacancies 
on the Council caused by the death of Hon. George 
W. Wickersham and Hon. William I. Grubb. Both 


were unanimously elected 


process ol 


instances. 


says, h 


discussion of 


devoted to 
which the 
tus legal magazines 


progress on 


important 


series of 


has 


been ac 
Associations and 
devoted 
in which it ts 


ard R. Powell, and his Advisers, called attention to 
the more important changes from the Tentative 
Drafts heretofore considered by the Institute. The 





AMERICAN LAW INSTITUTE HoLps FouRTEENTH ANNUAL MEETING 


427 





of the two volumes under consideration as 

ll as that of the volumes on Property yet to come 
stated in the Introduction in the Proposed 

nal Draft 
“Volume 


neral matters of terminology 


[ and II, herewith published, embrace 
(Chapter 1); the 
general characteristics of Freehold Es- 
(Chapters 2-5); and the large body of ma- 
terial stating the characteristics of Future Interests 
Chapters 5A-15). Volume III is designed to com- 
plete Future Interests and to include not only the 
construction of limitations but also the law applic- 
ble to powers of appointments and expectancies. 
Volume IV will treat generally the social restric- 
tions imposed upon the creation of property inter- 

lud restrictions upon the purposes 


reation and 


tates 


ling the 
trusts can be created, the Rule against 
Perpetuities and the rules against accumulation. 
Volume V is to restate the law of easements 
and profits together with other aspects of the 
rights and privileges of the owner of land as to 
physical use. Two large aspects of the law of 
Property have Leen separately restated as the Law 
of Trusts and the Law of the Sales of Land. 

“In that part of Volume I dealing with freehold 
estates and in all of Volume V, the restated rules 
are confined to the law of land. Throughout the 
balance of the five volumes described above, the 
stated rules treat both the law of land and the law 

f things other than land except when more re- 
stricted operation is specifically stated. Practical 
utility has dictated these areas of restricted and 
combined treatment. 

“Decisions as to further work within the large 
area of the law of Property can be reached only in 
accordance with the general policies of the Amer- 
ican Law Institute.” 

Mr. Powell took the platform to answer ques- 
tions and explain the changes in the Tentative 
Drafts, in accordance with the method heretofore 
developed at the Institute meetings. The discus- 
sion interesting and carried over beyond the 
time assigned to it on the program. At its con- 
clusion the Final Draft was approved and its publi- 
cation as an official product of the Institute, sub- 
ject to various minor changes in the text for the 
purpose of clarifying it, was authorized. 

The same process was followed with reference 
to the Proposed Final Drafts on “Restitution and 
Unjust Enrichment.” 

Mr. Warren A. Seavy, of 
School, is the 


ests, inc 


for which 


was 


the Harvard Uni- 


Reporter for Part I— 
“The Right to Restitution, including Quasi Con- 
tractual and Kindred Equitable Relief.” The fol- 
lowing chapter divisions show the subjects covered: 
Chap. 1—Introductory Matters. Chap. 2—Pro- 
posed Changes in Preliminary Draft No. 1. Chap. 
3—Coercion. Chap. 4+—Benefits Conferred at Re- 
quest. Chap. 5—Benefits Intentionally Conferred 
without Mistake, Coercion or Request. Chap 6— 
senefits Lawfully Acquired Which Are Not Con- 
ferred by the Person Claiming Restitution. Chap. 
7—Benefits Tortiously Acquired. Chap. 8—Rules 
Generally Applicable to Actions for Restitution. 
Mr. Austin W. Scott, of the Harvard Law 
School, is Reporter for Part II of this topic—“Con- 
[Trusts and Analogous Equitable Reme- 
The Chapter Divisions are as follows: Chap. 
Principles. Chap. 10—Acquisition of 


versity Law 


structive 
dies.” 


. : | 
Y—General 


an Interest in Land under an Oral Agreement. 
Chap. 1l1—Acquisition of Property by Will or 
Intestacy. Chapter 12—Acquisition of Property 
by a Fiduciary. Chap. 13—Following Property 
into Its Product. 

Consideration of the Restatements was con- 
cluded Saturday. Tentative Draft No. 13 of Torts 
was taken up, with Prof. Francis H. Bohlen, of the 
University of Pennsylvania Law School, the Re- 
porter for this Subject, on the platform. The sub- 
jects covered in this Tentative Draft are: Part 1. 
Chap. 21, Misrepresentation and Nondisclosure. 
Part 2. Chap. 101, Defenses to Actions for Defa- 
mation. Chap. 103, Burden of Proof and Function 
of Judge and Jury. Chap. 103, Measure of Dam- 
ages. Various suggestions were made from the 
floor, which were noted by the Reporter for con- 
sideration. 

The Annual Dinner was held on Friday eve- 
ning, instead of Saturday evening as heretofore, in 
the Ball Room of the Mayflower. President Pep- 
per presided and opened the post-prandial cere- 
monies in his inimitable manner. He then intro- 
duced the first speaker, Hon. Learned Hand, Vice- 
President of the Institute, who furnished addi- 
tional evidence of the resources of lightness and 
humor which the Institute has at its command. Sir 
Willmott Lewis, the Washington correspondent of 
the London Times, was the second speaker. He 
gave a humorous and highly entertaining exposi- 
tion of the layman’s view of the law and lawyers, 
and in two very amusing anecdotes commended the 
flexibility of oriental justice to the careful consid- 
eration of the profession. 

Previous to the meeting of the Institute there 
was a meeting of Bar Association Committees on 
Co-operation with the American Law Institute. A 
report on “The Institute and the Annotators” was 
there made by Mr. George B. Hurff and Mr. Her- 
bert F. Goodrich. The “Problem of Institute Mem- 
bership” was next taken up and the discussion dealt 
with the following aspects of the subject: “Find- 
ing the most helpful lawyers to join in the Institute 
Work,” discussion led by Mr. E. Smythe Gambrell, 
Atlanta, Ga.; “Should there be different classes of 
members other than ex-officio and elected mem- 
bers ?”—discussion led by Hon. Edward R. Finch, 
New York City; “Is a membership fee advisable?” 
—discussion led by Mr. Charles A. Beardsley, Oak- 
land, Cal. The meeting closed with “Suggestions 
upon the future program of the Institute,” the 
discussion of which was led by Dean Harold Shep- 
perd, Seattle, Wash. 





Review of Supreme Court Decisions 
(Continued from page 410) 


More, however, has been attempted. ! 
opinion reexamines the foundations of the rule that it 


quiescence. The 
declares, and finds them to be firm and true. We will 
not go so far. The doctrine of stare decisis, however 
appropriate and even necessary at times has only a limited 
application in the field of constitutional law. . If the 
challenged doctrine is to be reconsidered, we are unwilling 
to approve it. 

“For the reasons stated by Mr. Justice Branpers 
the decree should be affirmed.” 

The case was argued by Mr. Ross Dean Rynder 
for the applicant, and by Assistant Attorney General 
Dickinson for the Government. 
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SECOND INTERNATIONAL CONGRESS OF 
COMPARATIVE LAW TO BE HELD AT THI 
HAGUE, JULY 26-AUGUST 1, 1937 
N August, 1935, the International Academy of Com- 
parative Law voted to call a Second Congress of 
Comparative Law in 1937 (July 26-August 1), the 
first having been held in that city in August, 1932. At 
that Congress, the largest delegation—72 in all—was 
the one from the U. S. A., and numerous papers (“re- 
ports’) were presented by jurists of this country. The 
system is for each topic to be reported on by one (or 
more) persons from each country, and then the reports 
from all countries are summarized by a 
porter.” 
Any member of the Bar in the U. S. who desires 
to present a report on any topic in the program will 
be good enough to notify promptly the undersigned, 
naming the topic chosen 
Will Deans of Law Faculties kindly circulate this 
invitation ? 


“general re- 


Joun H. WicMore, 
for the U. S. Committee. 


PROGRAM OF TOPICS 
SECTION I (GENERAL) 
A. Lecar History, 
1, The Roman theory of contractual liability 
2. The Roman theory of abuse of rights. 
3. The notion of the just price and the theory of 
“laesio enormis” (origin and comparative history). 
4. The interaction of Roman and Anglo-Saxon law 
LAw. 
1. Social ideas in the Codex juris canonici 
2. The legal effects of bethrothal according to the 
Codex Juris Canonici and other modern systems of law. 
C. Lecat Etunotoey. 
1. Indo-European family communities. 
2. The origin and development of collective owner 


B. EccLestIAastIcal 


ship. 
3. Forms of marriage among Indo-Europeans. 

4. Legal folklore 
D. OrtenTAL Law. 

1. The Western movement in Oriental legal studies. 

2. The determination of the spheres of application 
and the influence of Oriental systems of law. 

3. The influence of Western legal systems (codes, 
laws and case law) on Oriental legal systems. 

4. The influence of Roman law on Mohammedan law 
5. Civil and criminal responsibility in Mohammedan 
law. 
I. JURISPRUDENCE, 

l. Theory of law: 1 


Nature of the State. Sov 


ereignty. 3. Nature of law: (a) for the sociologist, (b) 
for the political scientist, (c) for the lawyer, (d) for the 
jurist. 

2. Legal duties: (Passive rights, objective theory 


Puntschart, Duguit, Lundstedt. Subjective theory: C. K 


Allen. ) 
3. Present trends in public and private law (inter 
national law, fiscal law, commercial law, constitutional 


law, law of succession, administrative law, etc.). 
F, ORGANIZATION OF LEGAL STUDIES AND QuEsTIONS RE 
LATING TO TEACHING 
1. The nature (object and end) of comparative law 
in different countries. 
2. Methods of law teaching. 
3. The comparative study of legal terminology 


SECTION II 
A. Civm Law 
1. General survey of the tendencies of the theory of 
contracts 
2 Liability for damage done by chattels 
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3. Measures taken for the 
of the economic crisi (ex 
rangements ). 

4. The dissolution of 
civil by civil courts. 

5. General principles of succession on death. 

6. Contracts relating to publication. 

7. Misuse of the press, wireless telegraphy, cinem 


reilel ol 


debtors in cons« 


(quence luding commercial 


marriage, religious as well 


etc., and remedies therefor. 
4. Civin PROCEDURE, 
1. Comparative study of the law of evidence. 
SECTION III 
\. COMMERCIAL AND MARITIME Law. 
1. The influence of changes in the value of mon 
on legal relationships of an international nature 
2. Present tendencies of company law relating to 


(a) yrities, 


the protection of min 


(b) the rights attached to different classes 
shares in a company, 

(c) reduction of share capital 

(d) liability of shareholders for acts of mis 


management con 

by directors. 
3. Changes in bankruptcy proced 
arrangement with creditors caused | 


at their instigatio1 


and schemes 


conomic cris 


4. A critical examination of the work of the Brus 
els Conventions of the 25 August, 1924, and the 10 Apr 
1926, relating to maritime law 

5. The repercussions of “planned economy” on thi 


institutions of private law. 
B. INbDUSTRIAL LEGISLATION 


l. The methods of fixing the conditions of labor 
(legal relations between employers and employees, lab« 
contracts, collective bargains, yitration labor court 
Gc... Ge. 3. 

SECTION I\ 
A. Pustic Law. 

1. “Corporatisme” in the organization of the mod 
ern State 

2. The balance between les slative and executive 
power. 

3. The constitutional and administrative relations be 


tween the mother country and: 


(a) Overseas territories that form part of it, 
(b) mandates and protectorates 
4 The control of the central authority over the ac 
tivities: 


(a) of local authorities 
(b) of public undertakings 
5. The liability of public service 
6. The legal protection of ancient monuments 
B. CriMINAL Law AND PRocepDuRI 


1. The relations between civil and criminal sanctions 


2. The relations between professional judges and 
juries Or assessors. 

3. The organization and functions of the public pros 
ecutor. 

4. The organization of the reformation and social 
rehabilitation of delinquents. 

5. The maintenance or abandonment of the rule 
“nulla poena sine lege.” 

6. Definition and consequences of recidivisn 

SECTION \ 

1. Documentation in public international law. 

2. The individual as a subject of public interna 
tional law 

3. Different solutions of the problems of multiple na 


tionality in Anglo-American and Continental 
4. The international status of companies 
gain. 
5. The immunities of foreig: 
vate transactions. 
6. The application of intert 
national law. 


law. 
formed fot 


tates engaged in pri 
bv 


tional conventions 


7. The status of institutions of public international 
law in national law. 
8. Comparative study of evidence to be received by 


international courts. 
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Legal Ethics and Professional Discipline 


LAWYERS WuHo Alp “RAcKETsS” CONDEMNED 
BY PENNSYLVANIA SUPREME CourRT 


LIMAXING a two-year drive by judges of the 
Common Pleas Courts of Philadelphia County 


nd the Philadelphia Bar Association, the Supreme 

Court of Pennsylvania upheld recently the judgments 
which four “lawyer-racketeers” had been disbarred. 

re Disbarment Proceedings, 184 Alt. 59; In re Salus, 


184 Atl. 69; In re Salus, 184 Atl. 70; In re Lemisch, 
184 Atl. 72; In re Goldberg, 184 Atl. 74. The evidence 
relied on showed a close association between the attor- 
neys and the “numbers racket” and the “drunken driv- 
ers racket” as they were operated in Philadelphia. After 
describing in detail the manner in which “numbers” 
s organized, the court states that the attorney who 
agrees in advance regularly to represent the “‘racketeers” 
is a part of the racket himself. The “drunken driver's 
racket” is described in detail and again the court ob- 
serves that the attorney who benefits repeatedly from 
the activity of an unscrupulous bail procurer must be 
held chargeable for such activity. Other facts are set 
out by the court which show the “framing’’ of a prose 
cution witness after the attorneys have undertaken to 
defend one accused of crime. Some of the disbarred 
attorneys were involved in practically all phases of the 
misconduct outlined by the court; one in the “framing” 
case only. 

In In re Disbarment Proceedings the Supreme Court 
tells the history of the investigation and discusses the 
general principles applicable to all the cases (Chief 
Justice Kephart writes the opinion) : 

“These proceedings originated in a letter from the pres- 
ident judge of common pleas No. 2, Philadelphia county, 
addressed to the chancellor of the bar association. 

oe * 

“The letter asked for the appointment of a committee to 
conduct an investigation for the purpose of ascertaining 
the nature, terms, and conditions of the employment of 
lawyers who practiced largely in the ¢riminal courts or 
who might have improper and unprofessional relations with 
organized crime. The board of governors, with the con- 
currence of the chairman and the chancellor, appointed 
a committee of five to conduct the investigation, and, on 
petition, this committee was authorized by the court of 
common pleas to issue subpoenas and administer oaths. 

“The committee immediately began its investigation, 
concerning itself primarily with the ‘numbers racket.’ It 
examined police officials, magistrates, procurers of bail, de- 
fendants awaiting trial, and those whose cases had been 
tried in the criminal courts. The scope of the inquiry 
embraced the calling of 425 witnesses and taking of ap- 
proximately 4,000 pages of testimony. In the course of 
the investigation of the numbers racket, it became aware 
of a number of other irregular practices, involving chiefly 
the defense of drunken drivers of motorcars. It is to be 
noted with some regret that the officers of the law offered 
but little co-operation, and the work pursued by the com- 
mittee was accordingly rendered more difficult. The com- 
mittee found from the testimony before it that certain at- 
torneys were guilty of improper conduct in connection 
with the numbers racket, the drunken drivers racket, and 
with another individual case. They set forth their conclu- 
sions in the form of a report which also contained a sum- 
mary of the evidence. The report was made to the court, 
and thereupon it issued a rule against the various appel- 
lants to show cause why they should not be disciplined 
for professional misconduct. The action of the court in 





issuing the citation was based on the report of the commit- 
tee, the summary of the testimony and the recommendations 
involved in the report. No petition, complaint, or affidavit 
was filed against any of the parties against whom the rule 
issued, 

“The members of the bar thus cited were served with 
a copy of the rule, and the report and the summary pre 
pared by the committee of the notes and testimony taken 
before it, as it affected them. They filed an answer and 
requested leave to examine the notes of the testimony taken 
before the committee. This request was denied, but when 
the case was tried, each of them was accorded the right 
to examine any of the testimony that was taken before the 
committee for the purpose of enabling them to examine 
or cross-examine the witnesses. 

“The trial proceeded on the rule and answer before the 
five president judges of the five common pleas courts of 
Philadelphia county. Testimony was taken which con- 
sumed considerable time, and the judges, having found 
the several defendants amenable to discipline, disbarred 
them. . . The specific findings of the court upon which the 
disbarment orders were made related to unprofessional con- 
duct in connection with the drunken drivers racket, pro 
fessional participation in the numbers racket in an im 
proper and unethical manner not compatible with the office 
of a lawyer, and unethical conduct in connection with 
the Kroekel case [framing]. 

aa ~ 

“It may be stated at the outset that if counsel were guilty 
of any one of the charges alleged, their disbarment would 
follow. . . The employment of runners is most unethical 
and highly improper, and should not be tolerated by any 
court to whose attention the facts are shown, nor by any 
association of lawyers who adopt and abide by the canons 
of professional ethics. 

a + 

“An attorney who agrees in advance to defend persons 
when arrested for criminal offenses whose future commis- 
sion is a planned certainty, or from whose conduct such 
an agreement may be inferred, forfeits all right to practice 
law. Such conduct not only obstructs justice, but prevents 
the due administration of law. An attorney is under no 
obligation to aid his client in crime. His duty is to pre- 
vent its perpetration, if possible. An attorney may de- 
fend persons accused of participating in the numbers racket 
as writers,.pick-up men, or bankers, and their clients need 
not be limited. It is not the number of persons deferided 
that counts, but it is the regularity, character, and pur- 
pose of employment. When the purpose is to guide and 
aid a combination of persons engaged in crime, an at- 
torney becomes part of the criminal system. Where a 
large number of cases of the same kind of crime are reg- 
ularly defended by the same lawyer, where the defend- 
ants do not know and never have seen the lawyer prior 
to the moment of representation, and where the attorney's 
fees are paid by men known to be the leaders of a crim- 
inal system, a court may not only infer knowledge on his 
part of the criminal combination, but, from the frequency 
of his performance and knowledge, conclude that he be- 
comes an actual participant therein. While ostensibly de- 
fending the writers, pick-up men, and the like, the real 
employment is from the heads of the criminal organizations. 


“If the profession is to be kept to the standard which 
it claims as part of its heritage, then punishment must be 
visited on those whose professional conduct transgresses 
these standards. If attorneys are permitted to accept reg- 
ular employment from criminal leaders to defend members 
of the criminal band, there will be an end to law and order. 
Obstructing or preventing the administration of law has 
been held sufficient to merit disbarment in many cases of 
conduct less reproachable than here. 2 R. C. L. 1091. If 
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the practice of the law is to degenerate into a scramble 
through its commercialization by attempts to secure busi- 
ness through runners, bail procurers, and the like, then it 
it useless to set up or claim any ethical standards as guides 











for the in-coming’ attorne hey seek to practice in a 
profession that has been known for generations to set up 


1 the highest ethical stand- 
not to be corrupted. It is 
run riot with consequent lack 
of fidelity to court and client that strikes at the dignity of 
the courts, the practice of the law, and the judicial system 
as a whole. It has a tendency to wrest that system from 
its high position as a part of and as a potent influence in 
government and to destroy the courts as the last line of de- 
fense in the preservation of a free people as a nation. If 
this practice is to be continued, the legal profession forfeits 
its lofty position in the community and fast loses the respect 
of the humblest citizen. The public, keenly alive to profes- 
sional conduct, will cease to be influenced by such a body 
and will in time erect some other system or body in which 
the public will have confidence 
“Appellants challenge the regularity of the proceedings. 
It is conceded that nothing was irregular up to the time the 
committee was appointed. But the charge is made that, 
first, the appellants should have been called before the com 
mittee and given an opportunity to have cross-examined 
all of the witnesses apy ng against them; and, second, 
that, as no spe cific charge had been submitted to the com- 
mittee or the court specifically naming these individuals as 
participants except the report of the committee with a 
synopsis of the testimony, the appellants were denied a con 
stitutional right and the entire proceedings were without 
legal support. 
“If the action of the court in disbarring appellants had 
been based on the testimony taken before the committee 
without summoning or giving appellants an opportunity to 


for its government and conti 
ards. ‘These standards are 
the element of commercialisn 
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know the charge, employ counsel and make defense, the 
proceedings would be not only prejudicial to appellants’ 


1 


rights, but would be without legal justification. Although 
disbarment proceedings need not take any particular form 
[In re Maryland (Ariz.) 45 P. (2d) 953; In re Bailey, 30 
Ariz. 407, 248 P. 29], the indignant feelings aroused by un- 
ethical conduct should not flame to the point where the 
right of the attorney to be heard in his own defense is sac 
rificed through disorderly procedure. The power to dis- 
bar must be exercised with caution. In re Graffius, 241 Pa 
222, 88 A. 429. But there is nothing in this record to 
show that any of appellants’ interests were not safe-guarded 
and recognized. 

“The work of the committee 
by the chancellor and 
nature of and similar t 
The committee was 
connection with a 
bar had been associated ar 
for their object the 
was given 
the evidence and submitted 
that the court acted in issui1 
need not wait for specific ( 


that had been appointed 
approved by the court was in the 

an investigation by a grand jury. 
endeavoring to find out the facts in 
growing suspicion that members of the 
connected with gangs that had 
of crime. The committtee 
assembled their facts from 

report; it was on that report 
g its citation as noted. A court 
plaints when through regular 
se it learns of unprofessional 





commission 


wide powers. They 


court proceedings or otherwi 
conduct, . . nor can it only act on petition, complaint, o1 
affidavit. It be sad if courts could not in- 
augurate their own f investigation into the unlaw- 
ful practices of men But our courts are 
not so helpless In supervising the 
activities of the court and its members, courts have an in 
herent power to nprofessional conduct with or 
without complaint. When the matter is the investigation 
of a vicious practice grown to a system, a system which is 
itself criminal or l and unlawful in 
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eTossly 





would indeed 
system 
bers f the bar. 
The law is otherwise 


investigate 





fessional 


unpi 





its purposes, and which can only be broken up by an im- 
partial investigation into its activities to find out what 
members of the bar were associated or ~ connected 
with such system of o1 red crime, it is not necessary 





individual and 
-e of the condition, and, of its 


that specific charges be leveled at 


the court may take cognizat 


some one 
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own motion, call for explanations from those of its me 
The court was clearly right in 





bers involved therein. 





1 





pointing this committee to furni it with the necess 
information. When it received information leading t 
case or cases for discipline, it was well author 
in issuing citations to the offendu Chereaft 
as to them, the proceedings were and are de novo, | 
burden rested on the committee or t e in charge to pr 
their case by evidence which I conclusion « 
unprofessional conduct prejudicial to the practice of 1 


and subversive of their oath of office. 
“In these cases, after the for 





them, every possible right was accorded appellants. Tl 
had due notice of the charges. They were given infor 
tion as to their nature, they filed answers, and filed t 
motion to dimiss the proceedings which is now being cor 
sidered. They were given full latitude to examine a1 
cross-examine every witness that eared against ther 





Not a shred of defense that they could have legally offere 
was denied them, The testimony was all 
and from that testimony the court made its 1 
“It is the right and duty of a court to di 
members who appear before it guilty ongdoing. 
Courts have an inherent power to make and follow rul 


heard de nov 








governing such matters or to formulate new rules as the 
case demands so long as no right of the member charged i 
invaded. But the rules thus established do not restrict the 


general power of the courts; the power which establishes 
such rules in the first instance also enables the courts 
disregard such rules and adopt the methods most suitable t 
the occasion, A court may conduct investigatior 
of unprofessional conduct in an eft » practice of 
undesirable members. People v. Culkiur N. Y. 465, 
162 N. E. 487, 60 A. L. R. 851. It has always been prope 
for a court on its own motion to issu against prac- 
ticing lawyers.” 
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Missouri LAwYER WHO 
“Divorce MECCA” Is St 


Che Supreme Court of Missouri has recently held 
stories e€x- 


that an attorney who writes and di 
tolling the ease with which divorces can be secured in 
his town and his own knowledge of the divorce laws 1s 
“guilty of gross misconduct.” ‘The attorney-writer in 
question was suspended from practice for six, months 
by the court on April 25, 1936. Disbarment proceed 
ings had been instituted by the State Bar Committee, 
which was set up in 1934 by the Supreme Court to 
handle matters involving professional discipline and un 
authorized practice. 

A story of the respondent attorney was quoted in 
the opinion. It was entitled “Quick Divorce in Mis 
souri”’ and read in part as follows 


stributes 





“If you are looking for a quick divorce, don’t worry 
about a long trip to Mexico or Reno, Nev., or a trans 
Atlantic passage to Paris, France. For we have a com 
ing divorce mill right next door in the county seat 
town of Kahoka, Mo. And what’s more, you can get mar 


ried again as soon as the divorce is granted. 





“The credit for discovering these possibilities for a 
divorce ‘mecca’ goes to ( ol. J S. Tall, attorney at law at 
Kahoka, county seat of Missouri's most northeasterly 


county. Maupassant 


Col. Tall, like Maitre Carrulier of the 


story, has ‘worked out the obscure law of divorce as if it 
had been a California gold mine’ and offers the result of his 
research to the interested in the form of a ‘synopsis of the 
Missouri divorce laws.’ ” 

Concerning such conduct the court said 

“Tt is generally held that the encouragement by attor 
neys of divorce litigation, by means of advertisements or 
circulars so worded as to induce divorce proceedings, and 
the employment of themselves t constitutes ground 


for disbarment or 


suspension 
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Misconpuct AS Executor NoT GROUNDS FOR AN ATTORNEY MAy BE A COMPETENT WIT- 


DISBARMENT IN NorTH CAROLINA; 
SoutH DaKxota Court CONTRA 

Is an attorney's misconduct in connection with an 
estate for which he is executor ground for disciplinary 
action? Two state supreme courts have had this ques- 
tion presented to them recently. The Supreme Court 
of South Dakota held clearly that an attorney may be 
disbarred for such misconduct, In re Fitzpatrick, 266 
N. W. 150 (March 30, 1936) ; but the Supreme Court 
of North Carolina said that a court judgment which 
sets forth the dereliction of the attorney as an executor 
is not evidence upon which disbarment proceedings may 
be based. In re Parker, 209 N. C. 693, 184 S. E. 532 
(March 18, 1936). 

In addition to numerous other charges of unethical 
conduct the attorney in the South Dakota case was 
accused of embezzling from an estate of which he was 
an executor. The referee reached the conclusion that 
the misconduct shown under this count alone merited 
Fitzpatrick’s disbarment and the court says that the 
referee was fully justified, from the record and all mat- 
ters submitted, in reaching this conclusion. An entry 
of a judgment of disbarment was ordered. 

The North Carolina decision, in addition to indi- 
cating that an attorney’s misconduct as an executor is 
not violative of the ethics of the legal profession, holds 
that the North Carolina State Bar may not proceed 
against attorneys for matters which occurred prior to 
the effective date (July 1, 1933) of the statute which 
created the integrated bar. In this instance the re- 
spondent attorney had had a judgment entered against 
him in March, 1933 for over $J0,000 after a verdict 
had been rendered “that respondent, while acting as 
executor, did fail to faithfully execute the trust reposed 
in him” etc., to the damage of the estate of the sum 
for which the judgment was entered. 

Several bodies passed on the North Carolina attor- 
ney’s conduct. A trial committee of the bar had found 
that the misconduct was committed in the capacity of 
an executor and not that of attorney and recommended 
that the proceedings be dismissed accordingly. The 
Council of the State Bar overruled this recommenda- 
tion and ordered disbarment. The attorney then ap- 
pealed to the Superior Court where a jury found that 
he had misappropriated funds as an attorney for the 
estate in question. The Superior Court, consequently, 
upheld the judgment of disbarment. Then appeal was 
taken to the Supreme Court where the attorney ques- 
tioned the power of the State Bar to disbar. The Court 
admits that a constitutional point is involved but states 
that it can decide the case without passing on the con- 
stitutionality of the State Bar Act and, consequently, 
will do so. In its opinion, the record upon which the 
disbarment is asked is faulty. 

“In the present proceeding upon the same record 
[the judgment against the attorney as an executor], it 
is sought to hold the respondent liable for breach of 
trust in his capacity as an attorney. The two verdicts 
are not alike. Not only is this so but it also appears 
that all the matters and things complained of took place 
before the enactment of Chap. 210, Public Laws of 
1933, which eo nomine repeals the prior subsisting stat- 
utes on the subject. * * * The verdict and findings in 
the instant proceedings are not supported by the record. 
Respondent’s motion for a directed verdict should have 
been allowed ae 

\s a result of this decision the Council of the 
North Carolina State Bar decided to drop six disbar- 
ment proceedings which were pending. 


NESS FOR CLIENT, lowA Court HoLps 


An attorney's testimony for his client may, by 
force of circumstances, have probative effect, although 
ordinarily an attorney who finds he must testify for his 
client should withdraw from the case, according to the 
Supreme Court of lowa in Cuvelier v. Town of Du- 
mont, 266 N. W. 517 (April 7, 1936). The case in- 
volved a statute of limitations, and the testimony of 
plaintiff's attorney that notice had been served on the 
mayor of the defendant (appellant) town had to be con- 
sidered proper evidence, or the statute would bar the 
suit. The court discusses the question as follows: 

“Appellant contends that the nature and quality of plain- 
tiff’s evidence of the service of the notice was such that, 
when directly contradicted by the testimony of the then 
mayor, there remained no issue of fact worthy of submis- 
sion to the jury on the quesion whether the notice was 
served. Therefore, says appellant, the statute mentioned 
has barred the cause of action. To support this proposi- 
tion appellant points out that the witness who testified he 
served the notice was the attorney who was plaintiff's sole 
counsel in this case, and who fully tried the case for plain- 
tiff without withdrawing though offering himself as plain- 
tiff’s witness. Appellant cites Alger p. Merritt, 16 lowa, 
121, wherein this court said: ‘No attorney having a just 
conception of his true and proper position will willingly 
unite the character of counsel and witness in the same case.’ 
And appellant cites many subsequent expressions of this 
court, not necessary to be set out because the court always 
has condemned such practice and deemed it reprehensible. 
However, without detracting in the least from such expres- 
sions of condemnation and abhorrence, this court of neces- 
sity has recognized that unforeseen situations may arise in 
the trial of a case, making it proper that an attorney testify 
as his client’s witness; but, as we have also said, thereupon 
he should entirely withdraw from the case if the circum- 
stances will permit. In the case at bar the appellant delayed 
pleading the defense that the action was barred by the stat- 
ute of limitations until some time during the day on which 
the trial of the case began. Plaintiff was represented by but 
the one attorney. Perhaps without conscious intention, but 
nevertheless quite effectively, appellant by so delaying the 
unmasking of its batteries forced plalintiff’s attorney into a 
situation where the course he pursued probably seemed to 
him mandatory in order to fulfill the duty he owed his 
client. We can appreciate also the jeopardy of the client’s 
interests that could have come out of lack of acquaintance 
with the case, had some other attorney been substituted for 
the attorney who testified. Appellant also cites Hull v. 
Mitchell, 181 Iowa, 51, 162 N. W. 235, wherein an attor- 
ney combined the character of witness and attorney for a 
litigant; this court holding that his testimony ought not be 
accorded probative force sufficient to meet the strong pre- 
sumption of undue influence that was in the case. But this 
was an equity in which this court was considering the issues 
de novo. Although in some jurisdictions the testimony of 
an attorney appearing for a litigant in the same action has 
been excluded entirely, as a matter of public policy, and for 
the integrity of the legal profession, this court has never 
held that such witness is incompetent. Alger v. Merritt, 16 
Iowa, 121. The fact of the dual capacity of such witness, 
in this jurisdiction, goes to the weight of the evidence, and 
the jury may properly be so instructed. Kellar v. Lindley 
supra. It follows that there was sufficient evidence to war- 
rant submitting to the jury the question of the giving of the 
notice.” 
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N many occasions during the past few years 

there have been serious difficulties in the en- 

forcement of levies for tithes, particularly in 
the county of Kent, and the Royal Commission, ap- 
pointed on the 27th August, 1934, to enquire into 
and report upon the whole question of tithe rent- 
charge in England and Wales, with Sir John 
Fischer Williams, C.B.E., K.C., as Chairman, has 
now issued its report. The Commission held twenty 
public sittings for oral evidence and met repeatedly 
for private deliberations. They did not deal with 
the vexed question of the origin of tithes nor with 
their history prior to the Tithe Act of 1836, by 
which tithe rentcharge was created. This Act has 
been amended by no fewer than fifteen subsequent 
Acts, the last being the Tithe Act of 1925. In the 
year 1891 there was widespread discontent, and the 
necessity for bringing the tithe rentcharge into 
direct connection with rental value was recognized. 
The Tithe Act of that year compelled the County 
Court to order the remission of the excess of the 
amount paid on account of tithe rentcharge, if satis- 
fied that the sum claimed exceeded two-thirds of 
the annual value of the lands as ascertained and 
entered in the assessment for the purpose of sched- 
ule B. to the Income Tax Act of 1853. From the 
year 1891 to 1914 the annual value of tithe rent- 
charge was low, seldom exceeding £76 and for 
several years not exceeding £70, but the. Great 
War, causing a rise in corn prices sent up the 
figure to £109:3:11, and, but for the passing of 
the Tithe Act, 1918, which stabilized it at that 
value, would have gone much higher. In 1925 by 
an Amending Act, the value of tithe rentcharge 
was again stabilized at a fixed figure of £105 for 
£100 tithe rentcharge (par value). All tithe rent 
charge attached to benefices or belonging to eccles- 
iastical corporations was vested in Queen Anne’s 
Bounty, and it was provided that an additional 
£4:10:0 per annum per £100 tithe rentcharge so 
vested should be paid in order to provide a sinking 
fund for its extinction. 

The Commission having considered the diffi- 
culties of the present position is convinced that it is 
unsatisfactory, and that the abolition of tithe rent- 
charge on fair and equitable terms is highly desir- 
able. They suggest a scheme by which the State 
should expropriate the tithe-owners by compulsory 
purchase, and recommend that the gross value of 
tithe rentcharge for the purpose of compensation 
to tithe-owners and of the redemption payments by 
tithe-payers be fixed at £91:11:2 per £100 (par 
value). It is also recommended that the annual 
payment of £4:10:0 per cent. for sinking fund in 
respect of ecclesiastical tithe rentcharge be abol- 
ished, and that the compensation, to be advanced 
by the Treasury, be in the form of Government 
Stock. Interest and sinking fund on the stock to 
be furnished by the payment by landowners of 40 
annuities at the rate of £91:11:2 per £100 tithe 
rentcharge (par value), together with an annual 


contribution by the Treasury in substitution for the 
amount now paid by the Treasury in relief of the 
burden of local rates on 


ecclesiastical tithe-owners 
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The whole operation to be terminated and the lan 
owner’s liability to cease in 40 years. 

With the report of the Roy al Commission thx 
Government have issued a statement in which the 
recommendations of the Commission have 
amplified by providing for the equitable claims 


be 


the local authorities and certain classes of tithe 
owners. The result will now provide (when th: 
necessary legislation has been passed) that th 


tithe-payer will be granted a substantial reductioi 
in the amount of his existing liabilities, which wil 
be finally extinguished in 60 years; the tithe-own 
will be compensated for the loss of income whic 
he will sutter under the scheme by having his tu 
ture income guaranteed by the State; the Exrchequ 
will pledge its credit for the payment of the prin 
cipal and interest of the new Tithe Redemptio: 
Stock and will assume the powers requisite for col 
lecting the annuities payable under the new scheme 
It will continue to provide an annual contributio: 
towards the cost of the scheme of £550,000 and, in 
addition, will contribute a sum of £135,000 equiva 
lent to the estimated value of additiona 
credits which it will have at its disposal under th: 
arrangements. 

At the time of writing it would seem that the 
proposals have not met with approval either by the 
tithe-payers or the tithe-owners. The tithe-payers 
were hoping for the prompt abolition of the annual 
payments and tithe-owners have 
pointed out that the proposed arrangements will 
“inflict heavy loss upon the clergy” 

A bill to amend the Solicitors Acts 
passed by the House of Lords and sent to the Com 
mons. It seeks to provide that a solicitor must be 
in continuous practice for five years before being 
allowed to take an article clerk; that informatio1 
must be given to the Law Society by any persoi 
intending to enter into articles; and that he must 
furnish evidence of good character at least six 
weeks before doing so. When the bill becomes law 
it will give power to the Master of the Rolls to 
make regulations providing for a period of service 
under articles of four and a half years in the case 
of persons who have passed one examination held 
by one of the specified Universities, and four years 
in the case of those who have passed two such 
examinations. The fee for registration of articles 
will be increased from five to twenty shillings, and 
power will be given to the Law Society in certain 
notably for from the _ solicitor’s 
place of business—to discharge the articles. Ex 
emption from the preliminary examination by rea 
son of having passed any other examination will 
not be granted unless Latin was one of the sub 
jects included. It is also sought to tighten-up the 
provisions of the Act of 1932 relating to attendance 
at a law school prior to sitting for the final exam 
ination. 

No time has been lost in out the 
recommendations of the Royal Commission on the 
Despatch of Business at Law, provided 
over by Lord Peel. The Lord Chancellor, Viscount 
Hailsham. has appointed three Committees. The 
first will “review the present distribution of assize 
facilities, and report whether, due regard being had 
to the recommendation of the | 
that the county retained as the 


certain 


new 


ecclesiastical 


has been 


cases absence 


carrying 


Common 


Peel Commission 


should he judicial 
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nit, any further town should be added to those 
hich are already visited, or any town at present 
isited should be omitted.” The Chairman of this 
ommittee is Mr. Justice Finlay. The second Com- 
\ittee will consider what functions, not at present 
ithin the jurisdiction of Courts of Quarter Ses- 
ions, should be included in that jurisdiction (a) 
inder existing circumstances and (b) if and when 
is enacted that all chairmen of Quarter Sessions 
all be legally qualified. The third Committee, 
nder the Chairmanship of Mr. Justice Atkinson, 
ill consider the technical and administrative prob- 
ms involved in the establishment of a system for 
taking an official shorthand note in the Supreme 
ourt, and to report in what manner they can best 


e solved 
The Inheritance (Family Provision) (No. 2) 
ill. now before the House of Commons, seeks to 
ake a vital change in the law relating to testa- 
mentary dispositions. It is, as stated in an ex- 
lanatory memorandum “based on a principle in 
yperation in the law of New Zealand, Australia, and 
some of the Canadian Provinces; and it empowers 
e Court, upon certain conditions and at its dis- 
retion, to order such reasonable provision as it 
thinks fit to be made out of the net estate of a 
testator for a surviving spouse or child for whose 
maintenance the testator has failed to make reason- 
ible provision by will.” In 1931 a Joint Select 
Committee of both Houses was “satisfied that there 
is a subStantial number of cases in which the 
vidows or widowers and children, who are unable 
to support themselves, have been unjustly left un- 
provided for.” This bill, which is substantially the 
same as one bearing the same title, as amended by 
1. Standing Committee during the session of 1934, is 
iimed at putting an end to the many cases of hard- 
ship caused by the testator’s failure to make such 
proper prov ision. 

The complicated and difficult task undertaken 
by the Income Tax Codification Committee has 
heen completed by the issue of their Report, in two 
volumes. The first volume contains the Report and 
\ppendices and the second a draft of an Income 
Tax Bill. Some idea of the magnitude of the task 
iccomplished may be gathered by the fact that 
existing legislation on the subject consists of 
nearly 800 distinct provisions, embodied in 19 dif- 
ferent Acts. The number of reported cases is in 
the region of 1,800 and, in addition, the Inland 
Revenue Department has evolved numerous ad- 
ministrative expedients to deal with cases for which 
the | 


aw has made no detailed provision or where 
the law is obscure and ambiguous. All of these re- 
ceived the careful consideration of the Committee. 
ind the Draft codification of the law containing 417 
clauses and eight schedules is a monument to their 
industry 

The Committee was appointed in October, 
1927, by the Rt. Hon. Winston Churchill. then 
Chancellor of the Exchequer. One hundred and 
fifty-four meetings of the full Committee have been 
held, in addition to some hundreds of meetings of 
the drafting sub-committee, consisting of Sir Fred- 
erick Liddell and Judge Konstan. There is no 
doubt that, before the Bill, or anv similar Bill, is 
introduced into Parliament it will be subject to 
minute examination by the Revenue authorities. 


Chambers of Commerce and others concerned with 
the interests of taxpayers, and it is expected that 
suggestions offered by them will be duly considered 
and incorporated where necessary. It is, therefore, 
unlikely that our Income Tax law will be finally 
codified until at least two years have elapsed. 

The famous Elizabethan Hall of the Middle 
Temple is undergoing extensive repairs. Serious 
cracks (one of which is nearly two inches wide) 
penetrating the entire thickness of the wall at the 
west end, have appeared and have caused consider- 
able anxiety. A thorough investigation, carried out 
by experts under the direction of the Masters of 
the Bench, has revealed that the main sources of 
weakness lie in the fact that the wall is founded 
upon vegetable earth and other filled material of 
poor quality to a depth of about 10 feet below 
ground surface level; that the four buttresses are 
merely ornamental and entirely without bond to 
the wall; that the outer face of the wall is not 
bonded to the wall itself and is bulged away from 
it at some points; and that the stonework of the 
West window is buckled and badly split. Microm- 
eter readings extending over a _ period of five 
months have revealed that the Southern portion 
of the wall is still moving very slightly in the di- 
rection of the river, although this movement has 
not been more than three-hundredths of an inch. 
To remedy these defects it has been decided to 
underpin the whole of the West wall and part of 
the Southern wall of the Hall; to tie the buttresses 
into the wall; to rebuild the outer brick facing; to 
insert other ties where necessary; and generally to 
make good the stonework. 

This West end of the Hall has previously given 
cause for anxiety. In 1670—about one hundred 
years after the building was erected—there were 
signs that the weight of the roof was insufficiently 
supported and, in the Middle Temple Treasurer's 
accounts for that year there is a note of work done 
for “making good ye decay at ye upper end of 
ye Hall and new working upon some part of ye 
Bay Window at ye end of ye Hall and scaffolding 
to and secureing 3 pendants in ye Hall to keepe 
ye roofe from flying further out.” More repairs 
were executed in 1673 and 1674, but they do not 
seem to have been entirely satisfactory, and a Com- 
mittee of the Bench was formed in 1676 to make a 
thorough investigation; with the result that further 
steps were taken to repair “the defects and decays 
in the South-West corner of the Hall and South bay 
window.” In 1758 this end of the Hall again gave 
trouble and a large quantity of Portland stone and 
brick was used for its repair. The three shops 
which then stood against the wall were removed, 
and the outer wall built to neaten and strengthen 
the structure. It is believed that the work now to 
be undertaken will satisfactorily and finally correct 
all faults. 

The newly created post of Minister for the 
Co-ordination of Defence has been filled by the 
appointment of Sir Thomas Inskip, formerly At- 
torney-General, who thus becomes a member of the 
Cabinet. Sir Thomas is a Master of the Bench of 
the Inner Temple, where he was called to the Bar 
in 1899. He was Solicitor-General from November, 
1922 to January, 1924, from November, 1924 to 
March, 1928 and from 1928 to 1932, Attorney-Gen- 
eral from 1928 to 1929 and again from 1932 until 
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taking up his new appointment. His successor in 
the office of Attorney-General is Sir Donald Somer- 
vell, who has been Solicitor-General since 1933. He 
is also a Bencher of the Inner Temple where he 


was called to the Bar twenty years ago. The new 


Solicitor-General, another Inner Templar, is Ter- 
ance James O’Connor, K.C., M.P. He was called 
to the Bar in 1919 and took silk ten years later. A 
knighthood has been conferred upon him. 


The Temple. >. 


Grading State and Federal Courts 


(Continued from page 399) 


if- Reversals with num 
Group Tw Total fir ber of judges 
(A score of 75 to 89 tax ma- dissenting 
Above standard ases tions j 3 2 I 
83.3. Court of Claims. a 5 
80.0 Washington Sup. Ct. 5 4 
80.0 Penna. Supreme Court. 2 _= 3 
78.7 Cir. Ct. Ap. for 2nd Ct. 15 11 = #1 
77.5 Group of 13 Dist. Cts. 16 11 ] l 
75.2 Group of 20 state courts 29 20 3 
Group Three 
(A score of 50 to 74) 
“Standard” 
60.0 Cir. Ct. Ap. for Ist Cir. 10 6 
55.8 Group of 10 Cir. Courts 
of Appeal . ae & 2g 3 ] 
53.3 Court of Ap. Dist. Col 3 l l 
50.0 Cir. Ct. Ap. 7th Circuit. 12 6 
50.0 Oklahoma Sup. Ct 2 ] 
se Us S.C. EB. DD. Pea. 2 ] 
Group Four 
(A score of below 50, based on 
5 or more cases) _ 
47.7 Cir. Ct. Ap. 9th Circuit. 13 5 2 
45.0 Cir. Ct. Ap. 5th Circuit. 8 3 ] 
42.9 Cir. Ct. Ap. 10th Circuit 7 3 
42.2 Cir. Ct. Ap. 3rd Circuit. 9 3 l l 
40.0 Cir. Ct. Ap. 4th Circuit. 5 2 


One immediate comment which may be made upon 
the tentative results of the present effort to find an 
objective standard for grading courts, is to note, with 
satisfaction, that the work of the United States Circuit 
Court of Appeals for the Eighth Circuit is outstanding 
in the field of taxation. In no one of its eight cases 
in this taxation series did all of the justices of the 
United States Supreme Court come to the conclusion 
that the decision of the court below was erroneous. 

High praise also appears to have been deservedly 
“arned by the Supreme Court of the State of Wash- 
ington, and by the United States Court of Claims, for 
as regards each of these two courts only one of its taxa- 
tion decisions was reversed in the period under con- 
sideration. 

Also it must be observed that the group of thirteen 
district courts of the United States whose taxation cases 
happened to fall within the scope of this study, out- 
ranked as far as this tentative system of scoring is con- 
cerned, the group of twenty state courts and of ten 
circuit courts of appeal. 

But the question may properly be asked as to 
whether the average experience of the ten circuit courts 
of appeal in some 89 cases is a valid basis for determin- 
ing a “standard” degree of skill and learning in this 
interesting but difficult field of taxation litigation. Let 
us face this question. 

Vv 

The late John Marshall Gest, who for many years 
was a scholarly member of the Orphans’ Court of Phil- 
adelphia County, considered, about a dozen years ago, 
the question of percentages of affirmations and reversals 
found in the reported cases of important jurisdictions. 


His address on this subject will be found under th 
title: “The Trial of Judge Bridlegoose,” as delivered 
before the Pennsylvania Bar Association on June 26, 
1923, and preserved in the annual proceedings of this 
Association. To start with, Judge Gest personally 
counted and reported the percentages of affirmations 
and reversals made by the Supreme Court of Pennsyl- 
vania during the period of twenty years from 1899 to 
1918 inclusive, saying : 

“For the whole period of twenty years from 1899 to 
1918 inclusive 74 volumes (of Pennsylvania State reports) 
the number of 6572 affirmances or 75.83 
per cent, and 2095 reversals or 24.17 per cent. . 

“And according to another article in Law Notes for 
December 1910, an examination of volumes 215, 216 and 
217 of the United States Supreme Court reports shows 108 
affirmations and 41 reversals; that is, 72.48 per cent of 
affrmances and 27.52 per cent of reversals.’ 

Judge Gest then reported the results of his study of 
twenty volumes of Minnesota State reports to May 5, 
1916, involving 2296 cases with 75.70 per cent affirma- 
tions, and also results of his analysis of numerous Iowa 
decisions, resulting in 67.94 per cent affirmations and 
of Maryland decisions, with 65.11 per cent affirmations ; 
and made the following comments: 

“It will be observed that the percentage of reversals 
in jurisdictions mentioned fluctuate around twenty to 
thirty per cent, with what seems to be an approximation 
to twenty-five per cent, or one-fourth of the number of 
cases, and the further inquiry arises whether there is any 
ascertainable reason why this should be... . 

“But it must be borne in mind, when we are speaking 
of appealed cases, that these comprise only a compara- 
tively small number of the cases actually decided by the 
lower courts. In the vast majority these are correctly 
decided, it is only the very few, relatively speaking that 
are taken to a higher court. Perhaps therefore the statisi- 
cal result of the investigation means that when really 
doubtful questions are submitted to the judgment of two 
lawyers of equal learning and experience their opinion 
will probably agree in about three c [ 


cases was 8667; 


out of four.” 

Here, therefore, is the antidote for any too vigor- 
ous application of even a tentative system of scoring 
\n able court cannot expect all of its appealed cases 
to be affirmed. It may well be satisfied if the higher 
tribunal agrees with its conclusions in three cases out 
of four! 

Viewed in the light of the researches made by the 
John Marshall Gest a score of over 75 per cent 
is truly “above standard,” in this live and vigorous 
field of taxation cases. 

The purpose of the present a. ticle is fulfilled if it 
suggests the possibility of meeting some of the difficul- 
ties encountered by Dean Wigmore in his pioneer work 
in facing the problem of the grading of courts. The 
next step seems to be the development of an acceptable 
objective yardstick, one which can be used in lieu of 
a subjective system primaril mn matters of 
opinion 
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News of the Bar Associations 


Arkansas Bar Association 


Approves Bill for Inte- 
grated State Bar 


HE Integrated Bar was the keynote 

of the meeting of the Bar Associa- 
tion of Arkansas, held at Little Rock on 
The special committee 
on a Bill for the Integrated Bar, of 
which Mr. J. F. Loughborough, of Lit- 
tle Rock, was Chairman, reported a sug- 


May 1 and 2. 


gested form for a bill to be presented 
to the next Legislature. An amend- 
ment was offered from the floor, 
directed principally to corporations and 
their which the com 
mittee promptly accepted. On vote, an 


representatives, 


overwhelming majority registered them- 


serves as in favor of the committee's 

report as amended. 
About four hundred 

tended the meeting, which was opened 


Friday morning 


members at- 


with an invocation on 
by Rev. W. A. Boggs, of Hot Springs. 
The address of welcome was delivered 
by Curtis L. Ridgeway, of Hot Springs, 
and the response was made by Mr. J 
Hugh Wharton, of Newport. Mr. J. H. 
Little Rock, 

_ommittee, 
Calvin T. 


Chairman 
then in- 
Cotham, 


Carmichael, of 
of the Executive 
troduced President 
who delivered his address on the 
ject, “A Constitution for a 
Changing 


sub- 
Changing 


World.” 


At the afternoon session there was 
an address dealing with the Missouri 
Plan of Bar Organization by Mr. 
Boyle G. Clark, Columbia, Mo., Gen- 


Chairman of the Bar Committees 
of Missouri He was followed by Mr 
H. M. Armistead, of Little Rock, who 
“Unauthorized 


eral 


read a paper on Prac- 


tice of Law in Arkansas.” 
Reports of three special committees 
on various aspects ol the Integration 


\rkansas were received, 
subject ot 


Adoption of the 


of the Bar in 
all of 
siderable 
committee report proposing a bill for 
as above 


which were the con- 


discussion 


legislative action then followed 
stated. 
On Saturday there 


morning was a 


continuation of the general discussion 
on Bar Integration, followed by the re- 
Secretary-Treasurer, and 


Hon. J. F. 


chosen 


port of the 
the election of officers. 
Gautney, of Jonesboro, was 
President, and Mr. Walter G. Riddick, 
of Little Rock, Vice-President. Mr. 
Roscoe R. Lynn was re-elected Secre- 
tarv 

The rest of the program was devoted 


to carrying out the Executive Com- 








GAUTNEY 


Hon. J. F. 


\rkansas Bar 


President Association 


mittee’s plan to give more members an 
take 


consisted of a 


opportunity to part in the pro- 
ceedings. It 
short talks, 
minutes in length, on live subjects, each 
speaker having been chosen by a mem- 
ber of the Executive Committee. The 
subjects and speakers were as follows 
“The Woman Lawyer—Why,” by 
Miss Aurelle Burnside, Eldorado 
“The Arkansas Municipal 
by W. D. Hopson, of Little Rock. 


“Constructive Criticism of our State 


series Ol 


each approximately ten 


League, 


Supreme Court,” by H. M. Barney, 
Texarkana. 

“Dissenting Opinions \ Knot 
Whole View,” by Joe C. Barrett, of 


Jonesboro. 
“A Young Lawyer Views the Ambu- 


lance Chaser,” by Paul E. Gutensohn, 
Fort Smith. 

“Legal Aspects TVA 
George Rose Smith, Little Rock. 
Prohibition in the 
Wright, 


Decision,” by 


Repeal 
Little 


“Legal 
Era,” by 
Rock. 

The banquet was given 
ning of Friday, and Mr. Lamar Wil- 
Monticello, acted 


Edward | 
on the eve 
liamson, of as Toast- 
master. 

The State Junior Bar held 


was Organ- 


section 
an interesting meeting. It 
ized following the plan of the American 
Bar and has 
tracted favorable attention 


Association already at- 

Judge Gautney, the new President, is 
a very well known lawyer and judge 
of northeastern Arkansas, being at the 


Chancellor that sect 
Riddick, Vice-Pre 
lawyer in Litt 


of the late Judge J. 


present time 
of the State. Mr 
dent, is a pré 
Rock, and a so 


minent 


Riddick, who was a Justice of 
Arkansas Supreme Court for appro» 
mately twenty years 

It is my opinion that this was t 
best meeting we have ever held, wit 


the possible exception of joint meeting 
with the 


States. 


Associations neighboring 


Secretary 


Kentucky State Bar Associ- 
ation Holds Its Most Suc- 
cessful Annual Meeting 


ORE than one thousand lawye 
from all sections of the State 


attended the Second Annual Meeting 
of the Kentucky State Bar Associatio1 
held April 1, 2 and 3, 1936, at Louis 


ville, Kentucky 
The program opening the 
\pril lst, and Section Meetings of th 


committees on Criminal Law, Law Re 


evening ol 


Education and Admissio1 
with Amet 


form, Legal 
to the Bar, Co 
can Bar Association, Unlawful Practice 


operation 


Conterence ar 
held 


thes 


of Law, Junior Bar 
District Bar 
There was a 
Section Meetings and 


id and reports of 


(Organization were 


large attendance at 


interesting dis 


cussions were h: com 
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ttees concurred in. Immediately fol- Several committee reports were then tucky Bar. An interesting address was 
ving the adjournment of the Section made, prior to the close of the morning made by Judge C. B. Newell of Mays- 
eetings, a stag smoker was given by session. ville, Kentucky. His subject was “My 
State Association to its members. The first address of the afternoon Experiences as a Circuit Judge.” In 
[he first address on the program was program of April 2 was by Hon. Boyle the course of his address he related 
le by President Coleman Taylor of G. Clark of Missouri on the subject of many interesting events that had oc- 
ssellville, Kentucky. His subject was “The Unlawful Practice of Law.” Mr. curred during his services on the bench. 








ect 

Pre he Lawyers’ Lost Position of Leader- Clark told the convention what was be- Junior Bar Development was discussed 
Littl p in Public Affairs.’ Mr. Taylor ing done in Missouri toward eliminat- by Mr. Baldwin Burnam of Louisville, 
| the course of his remarks spoke of ing the unlawful practice of law and Kentucky. He urged that all lawyers 
¢ position and duties of lawyers in asked that Kentucky cooperate in a between the ages of 21 and 35 join the 
ro nnection with the operation of gov- national program. Mr. John B. Rodes Junior Bar. He explained the objec- 

ment and their obligation to the of Bowling Green spoke on “Great tives of that organization. 

st lic. He urged greater activity, Lawyers of Kentucky,” and referred to The banquet Thursday night was at- 
Wi uught, and interest in civic and gov- some outstanding members of the Ken- tended by a large number of visiting 
tins nmental affairs ee me 
pring \ report was made by the committee 


Legal Education and Admission to I t C 
ry e Bar by the committee chairman, Lumbermens nsures a ost 


J. Verser Conner of Louisville. 



























































number of recommendations were 
ICI - ntained in this report, concerning 
ialifications and subjects of examina- 
c- tions of candidates. An address was Py 
g livered by Judge Osso W. Stanley : i] a, 
the Court of Appeals of Kentucky, —— AL Total ye comed 746% 
’ pon “The Scintilla Rule.” Judge 97.1% Hl oom NR 
State ae ail el ae all e a 
a tantey traced the enatary of the scin- til li ouae 
, a rule from a very early date down J Hite 7 ‘ 
i101 to the present time. Mr. Will Shafroth, Investment 2) EE) _ 
yUIS irector of the National Bar Program ry ii il ae U ul! Surplus and 
the American Bar Association, was nee L Reweven 27% 
5 resented to the Convention and ex- 
the tended greetings from the American 
om Bar and offered its cooperation. An  hineemniiuaiiaaeasialsdladasiaaa 
_ ddress was delivered by Colonel O. R. 
en \icGuire of Washington, D. C., on the 
tie ubject of the proposed Administrative Every dollar of premium received since organization has been uscJ 
ani ai noite’ 
eld pr ber — = se for losses, necessary services and taxes or returned to policyholders 
iechanics of such a court and stressed ¥ 
~ the vast amount of good that could be in the form of a dividend. Surplus and voluntary reserves have 
= iccomplished through its operation. 
- been built up entirely out of investment income. 
= ; 
| Eighty Million Dollars in Policyholder Payments 
In its somewhat more than twenty-three years of operation Lum- 
» | 


bermens has paid in losses and returned to its policyholders in 
dividends more than $80,000,000.00. Its net cash surplus of over 


= | $3,000,000.00 and its contingent fund of $1,000,000.00, which 
4 belong to the policyholders and are held for their future protection 
"| and dividends, have been accumulated entirely out of interest 


earnings. Payments and reserves for future payments to and on 


behalf of policyholders now EXCEED the total earned premiums 
received by the company. 


LUMBERMENS MUTUAL CASUALTY COMPANY 
“World's Greatest Automobile Mutual” 
Hon. Coumman Tavion Home Office: Mutual Insurance Building, Chicago, U. S. A. 


President Kentucky State Bar Association 
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Summer Time Is 
Deposition Time 


Trial work in the courts will soon be 
over until fall. Vacation time is almost 
here. The average lawyer cannot 
afford to be idle during the entire sum- 
mer. He can profitably (1) have cer- 
tain cases referred to and tried by 
referees or masters, (2) take testi- 
mony in equity causes, and (3) procure 
the depositions of witnesses who will 
not be readily available for the fall 
terms. Competent shorthand reporters 
can materially assist the industrious 
lawyer to so advance pending litigation 
during the summer, at the same time 
leaving such lawyer the maximum of 
vacation time. Members of the NA- 
TIONAL SHORTHAND REPORT- 
ERS ASSOCIATION able to render 
this service to the bar are to be found 
in each state 

\. C. Gaw, Secretary, 
Elkhart, Indiana. 
it reported— 
Record Never 


oraets 











and local lawyers and was presided over 
by the Honorable Coleman Taylor, 
President of the Association. The 
speaker was Hon. Stanley F. Reed, 
Solicitor General of the United States. 
His subject was “Modern Constitu- 
tionalism.” Immediately following the 
address by Mr. Reed, a dance was given 
at which more than one thousand mem- 
bers of the Association and their guests 
participated. 

Mr. Charles W. Morris of Louisville 
opened Friday morning’s program with 
an informal address on the subject of 
the Insurance Section of the American 
Bar Association. He explained its pur- 
poses and extended an invitation to all 
members of the Kentucky Bar to join 
in the membership and work of that 
Section. A number of reports of com- 
mittees and officers then made. 
Then followed a discussion of the sub- 
ject of “The Need for Constitutional 
Growth by Construction or Amend- 
ment.” The speakers on this subject 
were Hon. Donald R. Richberg, Wash- 
*, and Hon. Raoul E. Des- 
The question 


were 


ington, D. ¢ 
vernine, New York City. 
was discussed in a masterly and inter- 
esting manner by both of these gentle- 
men and was enthusiastically received 
by all members of the Bar 

It was unanimously agreed that this 
was the most successful convention ever 
held by the Bar Ken- 
tucky and the attendance greatly ex- 
ceeded all past ones. Interesting dis- 
cussions were stimulated by the section 
meetings and reports. A 
large number of members were accom- 
panied by their wives and daughters 


Association in 


committee 


and they were the guests of Mrs. Cole- 


man Taylor, wife of the President of 
the Association, at a tea in the con- 
vention hotel on the afternoon of April 
2nd. 

Under the rules of the Association, 
officers are not elected at the annual 
meetings. 

SAMUEL M. ROSENSTEIN, 


Secretary. 


Junior Bar Public Informa- 
tion Activities in California 


and Kentucky 


ALIFORNIA, under the leadership 

of Grant B. Cooper, member of the 
Executive Council of the Junior Bar 
Conference of the American Bar Asso- 
ciation, Lowell Matthay, State Chair- 
man of the Conference, and Milford 
Springer, Director of Public Informa- 
tion in California, have carried out the 
program of the Conference relating to 
“public information on the project of 
the Conference Program and the Na- 
tional Bar Program of the American 
Bar Association” with remarkable suc- 
cess. 

Joseph D. Stecher, Vice-Chairman of 
the Conference, and Chairman of the 
Activities Committee, of which Milford 
Springer is a member, instructed 
Springer to supervise the public infor- 
mation program of the Junior Bar Con- 
ference on the Pacific Coast. Springer 
went to work immediately on the sched- 
uled program. The results attained 
have surpassed even the fondest expec- 
tations of the most optimistic member 
of the Council. 

He promptly organized a Speakers 
Committee and appointed twenty well 
qualified attorneys to assist in carrying 
out the program of the Junior Bar. By 
the first of August of this year this 
committee will have addressed 8,000,000 
persons on the coast. The following 
speakers have contributed to the Public 
Information Program: Booth, 
Kenneth Chantry, Grant B. Cooper, 
Charles Crail, Carl Eardley, W. I. Gil- 
bert, Jr., Leslie Goddard, Jack Hardy, 
John Hurlbut, Paul Hutchinson, Jack 
Irwin, Harold H. Krowech, Stanley 
Love, Marcus Mattson, Harold Schweit- 
zer, Milford Springer, Wendy Stewart, 
J. Higgins Sword, Albert Wheatcroft, 
Joseph Wheeler, and alternate—Ned 
Marr. 

To further the progran. in California, 
every available means and avenue have 
been used to inform the public of the 
Junior Bar Conference program. Speak- 
ers have been offered to every recog- 
nized organization. A series of thir- 
teen radio addresses is being given over 
radio station KRKD on a radio program 
entitled “The Government Hour.” Seven 
addresses have been given thus far. A 


Bates 
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second series of radio addresses is being 
carried on at the present time over 
radio station KHJ with a Pacific Coast 
network of twelve stations, bringing an 
estimated audience of 613,000 listeners 
This series of 
talks is entitled “Scales of Justice.” 
The being 
given are strictly under the Junior Bar 
Public Pro- 
The newspapers have printed 
the addresses of the speakers and pub- 
licized their talks possible. 
The Publicity Committee of the Junior 


Bar Conference has endeavored to co- 


to each radio address. 
radio programs that are 


Conference, Information 


gram. 


wherever 


where a 
speaker was making an address 


operate in every instance 

Our local bar and judiciary have lent 
support to the movement, and all civic 
organizations in our community have 
turned out to hear our speakers and 
have asked for more of them. The pro- 
gram has been carried on very success- 
fully thus far, and California has set a 


record for other jurisdictions to meet. 


Junior Bar Radio Addresses in 
Kentucky 


On May 23rd, from 7:15 P. M. to 
7 :30, Station located in 
Louisville, Job D. Turner, Jr., of Lex- 
ington, delivered the third in a series 
of Junior Bar Conference radio ad- 
dresses, on the subject of “Criminal 
Law and Its Enforcement.” The fourth 
speech will be 


over WHAS, 


delivered at the same 
hour over the same station on June 27th, 
by Wm. H. Dysard, of Ashland. 


Notice to the Members of the Sec- 
tion of International and 
Comparative Law 

Copies of the report of the Commit- 
tee of the Proof of Foreign Laws in 
Courts and Other Tribunals recently 
published by Mr. Samuel Robert Wach- 
tell are available for members of the 
Section. If you desire a copy write to 
Mr. Wachtell, 67 West 44th Street, 
New York City. 

FREDERICK K. BEUTEL, 
Secretary. 
Binder for Journal 

The JourNAL is prepared to furnish 
a neat and serviceable binder for cur- 
rent numbers to members for $1.50. 
Please send check with order to Jour- 
NAL Office, 1140 N. Dearborn St., Chi- 


cago, Il. 


wre se et 











